ACO Final Rule: CMS Responds Favorably to Provider Concerns
On Thursday, October 20, 2011, the Centers for
Medicare and Medicaid Services (CMS) released the
highly anticipated final rule for Federal Accountable
Care Organizations (ACOs).1 This rule will set the
standard for participation in the Medicare Shared Saving
Program (MSSP) authorized under the Patient Protection
and Affordable Care Act (ACA) in March of 2010.2 The
most prominent feature of the final rule is that CMS
responded to more than 1,200 comments regarding the
poorly received proposed rule, released March 31, 2011,
by changing several of the controversial requirements,
including those related to beneficiary assignment,
quality metric requirements and risk sharing.3
The final rule aims to increase provider interest in
Federal ACOs and the MSSP by lessening the strain of
developing and maintaining profitability as an ACO.
CMS decreased the number of quality indicators ACOs
are required to collect and submit data on from 65 to 33.
ACOs will only have to achieve benchmarked goals in
these 33 measures to be eligible for shared savings
payments. Benchmarking will occur during an 18-21
month initial performance period after the start of an
ACO agreement.4 To minimize risks CMS eliminated
several controversial provisions presented in the
proposed rule.
The proposed rule presented two options for ACOs to
accept risk over a three year period; a one-sided and two
sided risk model. While the two-sided risk option
remains the same (ACOs share in losses and savings
every year), CMS eliminated potential penalties for the
final year of implementation under the first model (i.e.,
ACOs will only share in savings).5 In addition, CMS
eliminated the two percent threshold, allowing ACOs to
receive all shared savings payments after achieving a
minimum savings rate.6 Testing for Advanced Payment
Models for certain ACOs is also set to begin in 2012,
likely as an attempt to increase provider interest by
speeding up access to approximately $3.5 million of
capital.7 Quicker access to savings also allowed CMS to
include federally qualified health centers and rural
health clinics in the list of entities eligible for MSSP
participation.
The last major difference between the two rules involves
Medicare beneficiary assignment. Many providers
expressed concern that the retrospective beneficiary
assignment presented under the proposed rule would
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leave them vulnerable and unable to accurately account
for patient care measures.8 Under the final rule, CMS
completely reversed this provision, regulating that
patients will be assigned to an ACO prospectively with
quarterly updates.9 A reconciliation process will ensue at
the end of the year based on the patients actually served
by the ACO.10 CMS also established a rolling admission
deadline under the final rule, eliminating the three-year
agreement requirement and giving providers more
flexibility.
The final rule is set to be published in the November 2,
2011 Federal Register.11 Interim final rules for both
Stark Law and anti-kickback waivers, as well as
antitrust policy, were also recently released by CMS, the
Department of Justice (DOJ) and the Federal Trade
Commission (FTC) respectively.12 The MSSP is set to
meet its implementation deadline of January 1, 2012.
CMS announced the first ACO agreements will being
April and July 1, 2012.13 It remains to be seen whether
these rules will revive provider interest in Federal ACO
adoption, although CMS officials estimate between 50
and 270 organizations will ultimately participate in the
MSSP.14
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financial and economic aspects of healthcare service sector entities including:
valuation consulting and capital formation services; healthcare industry
transactions including joint ventures, mergers, acquisitions, and divestitures;
litigation support & expert testimony; and, certificate-of-need and other
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HEALTH CAPITAL
CONSULTANTS (HCC) is an
established, nationally recognized
healthcare financial and economic
consulting firm headquartered in
St. Louis, Missouri, with regional
personnel nationwide. Founded in
1993, HCC has served clients in
over 45 states, in providing
services including: valuation in all
healthcare sectors; financial
analysis, including the
development of forecasts, budgets
and income distribution plans;
healthcare provider related
intermediary services, including
integration, affiliation, acquisition
and divestiture; Certificate of
Need (CON) and regulatory
consulting; litigation support and
expert witness services; and,
industry research services for
healthcare providers and their
advisors. HCC’s accredited
professionals are supported by an
experienced research and library
support staff to maintain a
thorough and extensive knowledge
of the healthcare reimbursement,
regulatory, technological and
competitive environment.
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