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Key Regulatory Concerns

Tax Regulations

* 501(c)(3) Tax Exempt Organizations — “Three-Legged Stool”
« “Charitable purpose” and community benefit

* Prohibition against excess benefit transactions & “inurement of private
benefit”

« Charitable purpose & community benefit must be legally permissible
* Bona Fide Employees vs. Form 1099 Independent Contractors

* Provider Taxes - Funneled back to providers in increased Medicaid
reimbursement rates

- Ad Valorem Taxes - Fixed or calculated proportion of property’s value
‘as assessed or appraised on a reqular basis” by state & local authorities

* Excise, Sales, & Use Taxes - 40% excise tax imposed on employees with
high-cost health coverage (beginning in 2018)
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Key Regulatory Concerns
Fraud and Abuse Regulations

 Federal and State Fraud and Abuse Laws

« The Anti-kickback Statute - A felony for any person to “knowingly and
willfully” solicit or receive, or to offer or pay, any “remuneration”, directly or
indirectly, in exchange for the referral of a patient for a healthcare service
paid for by a federal healthcare program

 Civil & criminal charges

- Stark Law - Federal prohibition against physician self-referral

 Civil charges

« False Claims Act (FCA) - When one “knowingly presents, or causes to be
presented...a false or fraudulent claim for payment or approval, e.g.,
upcoding”

« Civil & criminal charges
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Key Regulatory Concerns

Competition
« Antitrust Regulations
« Sherman Act
« Clayton Act

 Certificate of Need (CON) — Restricts where, when, and how capital
expenditures will be made for public healthcare facilities, services,
and major equipment

« Any Willing Provider Statutes - Require health insurance plans to
accept any provider into their network that is willing to agree to the
plan’s terms & conditions, including reimbursement rates

 Covenants Not to Compete
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Providing Value Worldwide <2009 State by State Guide to Managed Care Law” By John F. Buckley IV and Nicole D. Prysby. Aspen Publishers. 2009. p. 2-7. “Any Willing
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Health Laws and Programs,” National Conference of State Legislatures, March, 2012, http://www.ncsl.org/issues-research/health/con-certificate-
of-need-state-laws.aspx (Accessed 9/20/12).
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Key Regulatory Concerns

Privacy Laws

« Health Insurance Portability & Accountability Act (HIPAA) -
Safeguarding privacy of Protected Health Information (PHI)

* Red Flags Rule - Requires many businesses and organizations to
Implement written Identity Theft Prevention Program

« Health Information Technology for Economic & Clinical Health
(HITECH) Act - Intended to promote widespread adoption of health IT

« Patient Safety & Quality Improvement Act (PSQIA) of 2005 -
Voluntary reporting system for medical errors

- Custodial Rights to Patient Charts - Patients have rights to patient
iInformation & data recorded, and providers have right to custody of
medical charts and records, and patient recall lists
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Key Regulatory Concerns
Safety Regulations

* Clinical Laboratory Improvement Amendments (CLIA) — Goal is to
Improve the accuracy, reliability, & timeliness of laboratory test results

* Occupational Safety and Health Act (OSHA) of 1970 — Establishes
standards for occupational health & safety

« United States Nuclear Regulatory Commission — Ensures safe use of
radioactive material for civilian purposes

* Environmental Laws — Deal with hazardous waste disposal

* Food and Drug Administration (FDA) - Regulates food, dietary
supplements, pharmaceuticals, vaccines, blood products and other
biologics, medical devices, electronic products, cosmetics, veterinary
products, and tobacco products
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Key Regulatory Concerns

Licensure, Certification, & Accreditation

State laws

« Typically control the licensure, certification and accreditation
of healthcare facilities and healthcare providers under the
state’s police powers

State licensing requirements

« Specify minimum level of qualification needed for healthcare
facilities to operate and healthcare services to be delivered

Licensure of Healthcare Facilities
Licensure of Healthcare Professionals
Licensure of Health Insurance Plans
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Key Regulatory Concerns
Other Federal Regulations

« Corporate Practice of Medicine Doctrine - Bans unlicensed
iIndividuals/entities from engaging in the practice of medicine by
restricting them from employing licensed physicians

- False Advertising - Increased scrutiny by FTC regarding how
healthcare goods, services, & procedures are advertised or labeled

- Employment Retirement Income Security Act (ERISA) - Protects
Individuals who participate in health benefit plans through private
sector employers

« Consolidated Omnibus Budget Reconciliation Act (COBRA) -
Requires employers who employ 20+ workers to offer continued
healthcare insurance for a period after a “qualifying event”

m “Corporate Medicine in 21st Century Health Care,” By John W. Jones, Esq., Physician’s News Digest, June 2007,

American Soclety/of Appraissrs ™ http://www.physiciansnews.com/law/607jones.html, (Accessed on July 9, 2009). “Supplements and Other Changes to Approved New
Providing Value Worldwide i\ o) Dryg Applications” Federal Register, Vol 71, No. 239 (December 13, 2006), p. 74766. “ERISA and Healthcare Plan Enforcement” H

Healthcare Spe(ia| Interest Group By FindLaw, (2010) http://employment.findlaw.com/employment/employment-employee-wages-benefits/employment-employee-wages-

benefits-health-insurance-top/employment-employee-wages-benefits-erisa.html, (Accessed 8/28/13).
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Key Regulatory Concerns
The Affordable Care Act (ACA)

* Individual Mandate

- Employer Mandate

« Health Insurance Exchanges

- Small Business Healthcare Affordability Tax Credits
- Small Business Health Options Program (SHOP)

* No Denial Based on Pre-Existing Conditions

« Medical Loss Ratio (MLR)

« ACA Impact on Medicare

« Medicaid Expansion

« Medicare Shared Savings Program (MSSP)
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The Threshold of
COMMERCIAL REASONABLENESS
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Analytical Process for Assessing the Necessity of the
Subject Property Interest
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Is the Anticipated Transaction for Services/Enterprises/Assets Under the Anticipated Transaction for Services/Enterprises/Assets Under the
Subject Agreement Otherwise Legally Permissible? Subject Agreement is not commercially reasonable.
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Analytical Processes for Assessing the Nature and
Scope of the Subject Property Interest

(4)
[ Does the arrangement accomplish a business purpose?
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Analytical Processes for Assessing the Enterprise
and Organizational Elements

“4)
[ Does the arrangement accomplish a business purpose?

o

Q)
Enterprise/Organizational Elements
(Purchaser or Lessee Structure, Size, and Location)

D) @ ( (FF) )
f (DD) - :e o Is the consideration paid reasonable
L Is the acquirer or lessee tax exempt? considering the pay compared with the gross
\_ and net income of the business?
( (EE) S B s ~
[s compensation reasonable considering the e pm=—— - [QG) .
L cost of living in the locality? S‘ Is the consideration paid reasonable i |
considering business peolicy regarding pay
\ for all employees?

i

1 M i

(13)
10
[ 4 } Anticipated Transaction for Services/Enterprises/Assets Under the

Is the Anticipated Transaction for Services/Enterprises/Assets Under the
Subject Agreement is not commercially reasonable.

Subject Agreement Otherwise Legally Permissible?
American Society of Appraisers ™

Providing Value Worldwide
QELGTET R NEEEGUTY)  <Heatthcare Valuation” By Robert James Gimasi, MHA, ASA, FRICS, MCBA, AVA, CM&AA, John Wiley & Sons Inc., 2014, p. 955

© American Society of Appraisers 2014.v.4




American Society of Appraisers Healthcare Special Interest Group’s (ASA HSIG)
Multidisciplinary Advanced Education in Healthcare Valuation Program

Analytical Processes for Assessing Quality,
Comparability, & Availability of Subject Property

Interest
‘ Does the arrangement accomplish a business purpose? J
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Subject Agreement Otherwise Legally Permissible? Subject Agreement is not commercially reasonable.
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Analytical Processes for Assessing the Ongoing
Assessment, Management Control, & Other Elements

)
[ Does the arrangement accomplish a business purpose?
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Is the Anticipated Transaction for Services/Enterprises/Assets Under the Anticipated Transaction for Services/Enterprises/Assets Under the

Subject Agreement Otherwise Legally Permissible? Subject Agreement is not commercially reasonable.
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Analytical Process for the Quantitative Analysis

[8Y]
[ Anticipated Transaction for Services/Enterprises/Assets Under the Subject Agreement ]
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