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Presenter BI0

John M. Kirsner, Esg. is a Partner with Jones Day and has over twenty
years of experience in serving health care clients. Mr. Kirsner advises
hospital systems, hospitals, large multispecialty and single-specialty
group practices, clinically integrated organizations, accountable care |
organizations, ancillary networks, and other organizations engaged in
the health care industry throughout the United States. He also has
experience representing nonprofit health care associations. His
substantive work focuses on issues surrounding formation and
operation of health care organizations, transactional work (including
purchase, sale, and M&A), payor/provider contracting, joint ventures,
and other complex contracting arrangements. Mr. Kirsner received his
law degree from The Ohio State University School of Law. He is the
past chair of the Ohio State Bard Association Health Care Committee
and is a member of the American Health Lawyers Association. Mr.
Kirsner is based out of Jones D a y ©otumbus office.
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Presenter Bio

Todd A. Zigrang, MBA, MHA, FACHE, ASA is the President of HEALTH CAPITAL
CoONSULTANTS (HCC), where he focuses on the areas of valuation and financial analysis for
hospitals, physician practices, and other healthcare enterprises. Mr. Zigrang has over 20 years
of experience providing valuation, financial, transaction and strategic advisory services
nationwide in over 1,000 transactions and joint ventures involving acute care hospitals and
health systems; physician practices; ambulatory surgery centers; diagnostic imaging centers;
accountable care organizations, managed care organizations, and other third-party payors;
dialysis centers; home health agencies; long-term care facilities; and, numerous other ancillary
healthcare service businesses. Mr. Zigrang is also considered an expert in the field of
healthcare compensation for physicians, executives and other professionals.

Mr. Zigrang is the co-author of the soon-to-be released A d v i sCGaiidedts Healthcare 1 2nd
Editiono (AICPA, 2015), numerous chapters in legal treatises and anthologies, and peer-
reviewed and industry articles such as: The A ¢ ¢ o u n BusinassoManual (AICPA); Valuing
Professional Practices and Licenses (Aspen Publishers); Valuation Strategies; Business
Appraisal Practice; and, NACVA QuickRead. Additionally, Mr. Zigrang has served as faculty
before professional and trade associations such as the American Bar Association (ABA); the
National Association of Certified Valuators and Analysts (NACVA); Physician Hospitals of
America (PHA); the Institute of Business Appraisers (IBA); the Healthcare Financial
Management Association (HFMA); and, the CPA Leadership Institute.
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About the American Society of Appraisers

The American Society of Appraisers is an international organization of
appraisal professionals, founded in 1952 to provide a comprehensive,
profession wide organization for appraisers and valuation engineers.

As a comprehensive body, the ASA pursues accurate valuation for all
classes of property and hence examines multiple levels of economic
activity. As such, the ASA seeks to foster cooperation between
professionals of several valuation disciplines, and this spirit of
cooperation may help engender multidisciplinary approaches to the art
and science of valuation.
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Mission of the
Healthcare Special Interest Group (HSIG)

The Healthcare Special Interest Group (HSIG) is a Subcommittee of the
A S A Olsternational Education Committee and dedicated to the
advancement of multidisciplinary education in healthcare valuation.

HSIG views the field of healthcare valuation as a complex area affecting
multiple disciplines and requiring unique approaches for study and
solutions. At the same time, the field also holds much promise for those
willing to pursue new, multidisciplinary answers in this ever-changing
healthcare market environment.
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Overview of the Presentation
Tax Regulations

Fraud & Abuse Regulation & Enforcement
Competition

Privacy Laws

Safety Regulations

Licensure, Certification, & Accreditation
Other Federal Regulations

The Patient Protection & Affordable Care Act
Concluding Remarks

To T To To To To T T I

LS

American Society of Appraisers

i ™
Providing Value Worldwide

Healthcare Special Interest Group




Textbook Reference

Vol. 1, Introduction

Hoahoare Valuation American Society of Appraisers Healthcare S
Financial Appraisal of . g . . . . .
EQﬁL"JEfiZ?fo‘éirifs?”‘m Multidisciplinary Advanced Education in Healthcare Valuation Program

© John Wiley & Sons 2014

The Four Pillars

$

Healthcare Reform Economic Vae .

Economic Conditions

|

eimbursment

R

ises |sets | Sices L

REAL ESTATE ® BUSINESS VALUATION ® MTS & PERSONAL PROPERTY @ INTANGIBLEASSETS/IP

@ HEALTE CariTAL CONSULTANTS

American Society of Appraisers

Providing Value Worldw:de

Healthcare Special Interest Group




Textbook Reference
Vol. 1, Ch.3, Regulatory
Page 458-459

Healthcare Valuation American Society of Appraisers Healthcare S
Financial Appraisal of Enterprises,

. Multidisciplinary Advanced Education in Healthcare Valuation Program

© John Wiley & Sons 2014

Overview

A Historically, the medical profession was relatively free
from government regulation

A The profession had control over its organization:;
standards of practice; and the markets in which it

operated
A More recently, therise oftheficor por ati zat
medi chaslleloon [ e] mpl oyer s and
pecom[ing] critical intermediaries in the system
pecause of their financial role, and they are using their
power to reorient the syst
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by Robert James Cimasi
© John Wiley & Sons 2014

Valuation Issues Arising from
Regulatory Concerns

A Establishing the existence of certain tangible and
Intangible assets within a healthcare enterprise

A Whether (and under which circumstances) it is legally
permissible for those assets to be acquired

A Selection of the applicable valuation methodologies,
approaches, and techniques related to establishing the
Fair Market Value of healthcare enterprises, assets, and
services

LS

American Society of Appraisers ™
Providing Value Worldwide

Healthcare Special Interest Group




American Society of Appraisers Healthcare S
Multidisciplinary Advanced Education in Healthcare Valuation Program

Tax Regulations

American Society of Appraisers

Providing Value Worldwide

Healthcare Special Interest Group




Textbook Reference

Vol.1, Ch.3, Regulatory

Page 268-280 ) . .

Healthcare Valuation American Society of Appraisers Healthcare S
Financial Appraisal of Enterprises,

Assets & Senices Multidisciplinary Advanced Education in Healthcare Valuation Program

by Robert James Cimasi

© John Wiley & Sons 2014

501(c)(3) Tax Exempt Organizations

The 3-Legged Stool of Tax Exempt Organizations:
A fichar it ab lardcammunitybsnefi

A Prohibition against excess benefit transactions and
Nl nurement of private Dben

A Charitable purpose and community benefit must be
legally permissible
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501(c)(3) Tax Exempt Organizations

AACharitabl e &eTpaBExénptat i ons (

A Mustbefior gani zed and opee@nptd e
purposes

A No earnings to private shareholders or individuals

A No excess benefit transactions or inurement of private benefit

AAffordabl e Care Actods ( AC/
A Community Health Needs Assessments (CHNA)
A Financial Assistance Policy (FAP)
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Prohibition Against Excess Benefit
Transactions & Iinur ement of P

A Excess Benefit Transaction: fiia@saction in which an
economic benefit is provided by an applicable tax-exempt
organization, directly or indirectly, to or for the use of
any disqualified person, if the value of the economic benefit
provided [by the organization] exceeds the value of the
consideration received for providingsuchbenef i t s 0o

A Compensation arrangements involving tax exempt organizations
may include financial incentives

A Caninclude assets or services

A If an organization is engaged in an excess benefit transaction,
the IRS may impose intermediate excise taxes as punishment
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Prohibition Against Excess Benefit
Transactions & Iinur ement of P

IRS factors to consider in ensuring the incentive arrangement is
legally permissible:

A Whether the compensation arrangement was established by an independent
board of directors or independent compensation committee

A Whether the state not for profit laws and fiduciary responses were considered

A Whether the incentive arrangement results in a total compensation arrangement
that is reasonable

AWhet her the exempt organiation and ph
(e.g., the physician does not have a significant impact on the management or
control of compensation)

A Whether there is a reasonable ceiling on the amount a physician may earn
included in the arrangement
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Prohibition Against Excess Benefit
Transactions & Iifnnur ement of P

IRS factors to consider in ensuring the incentive arrangement is
legally permissible (continued):

A Whether the arrangement will reduce charitable services or benefits of the
organization

A Whether the arrangement utilizes quality of care/patient satisfaction metrics

A If the compensation arrangement is tied to net revenues of a physician,
whether the arrangement reflects the charitable purpose of the organization

A Whether the arrangement creates a joint venture between the organization
and group of physicians
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Prohibition Against Excess Benefit
Transactions & Iinur ement of P

IRS factors to consider in ensuring the incentive arrangement
IS legally permissible (continued):

A Whether the arrangement operates as a means to distribute profits
to controlling members of the organization

A Whether the arrangement serves a business purpose of the
organization

A Whether the arrangement would result in no abuse or unwarranted
benefits, or includes devices to guard against such

A Whether the compensation incentive is tied to services a physician
actually performs
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Prohibition Against Excess Benefit
Transactions & Nl nur emi

A Inurement of Private Benefit: When an exempt
organi zaorgani ged or operat
private Dnterestse

A fAPrivat e B eBnsures thal anyteussaction
between an exempt organization and a private person is
conducted at arms-length and that any benefit to the
private person is insubstantial when compared to the
community benefit produced by the transaction

M il nurement/ PyrQhvaartiet aBoelnee fOrtgani zati onso I nternal Revenue Services

Aimenican Soclety of Appralsere http://www.irs.gov/charities/charitable/article/0,,id=123297,00.html (Accessed 8/7/2012).

Providing Value Worldwiye "Exemption from tax on corporations, certain trusts, etc.” 26 U.S.C. A501(c)(3).
Meeting Commerci al Rea

= AExempt Healthcare Organizations: sona
Healthcare Special Interest Group Mei ssner, Consultantsd Training Institute, December 12, 2012,
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Bona Fide Employees vs. Form 1099
Independent Contractors

AIRSdef i ni damployeesoo fv efirlGO% isdep@ndent
contractorsois significant for fraud and abuse regulations
governing healthcare providers

A 11 factor test, broken into 3 general categories:
A Behavioral control
A Financial control
A Type of relationship between the parties

A Not necessary that all 11 factors be met, and no single factor is
dispositive in determining employment status
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IRS

Behavioral Control

Instructions that the business gives to the worker

Training that the business gives to the worker

Financial Control

1 |The extent to which the worker has unreimbursed business expenses

2 |The extent of the worker's investment

The extent to which the worker makes his or her services available to the
relevant market

4 |How the business pays the worker

5 [The extent to which the worker can realize a profit or loss

Type of Relationship

1 |Written contracts describing the relationship the parties intended to create

Whether or not the business provides the worker with employee-type
benefits, such as insurance, a pension plan, vacation pay, or sick pay

3 |The permanency of the relationship

m 4 The extent to which services performed by the worker are a key aspect of

American Society of Appraisers the regular business of the company
Providing Value Worldwide

: AEmp | oSyueprpdlse ment al Tax Guide (Supplement to Publicat i oA Depditment@fthec
Healthcare Special Interest Group Treasury, Internal Revenue Service, 2012, p. 7.
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Provider Taxes

A Funneled back to providers in increased Medicaid
reimbursement rates

A States can retain federally matched funds
A States may not tax providers more than 25%

A 49 States and Washington, D.C. have some type of
provider tax

American Society of Appraisers AProhibition on use of wvoluntary c o3pecifidtdxestoiolmandedera findncidl i mi t at i on
Prov:dmgValueWorldw:de participation under Medicahaal t4l2 @arSe CRr d\Bi9der( wg (@ 0IlMdJuystiry Tax
of State Legislatures, April 2013, Accessed at http://www.ncsl.org/issues-research/health/health-provider-and-industry-state-

Healthcare Special Interest Group taxes-and-fees.aspx (Accessed 8/26/13).
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Ad Valorem Taxes

AMccording to the valueo

AFixedor calcul ated proport.i
valuenas assessed or apprali
by state and local authorities

A Also applicable to imported goods
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Excise, Sales, & Use Taxes

A Effective January 1, 2018 i 40% excise tax imposed on
employees with high-cost health coverage
A Employer-sponsored health insurance that provides
employee an excess benefit above determined thresholds
A Thresholds include:

A For employees with self-only coverage, the product of
$10,200 and the health cost adjustment percentage for
such employees

A For employees with any other type coverage, the product of
$27,500 and the health cost adjustment percentage for
such employees
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Excise, Sales, & Use Taxes

ACA Excise Tax on Medical Devices
A Effective January 1, 2013

A Device manufacturer, producer, or importer must pay a tax
equivalentto2.3% of medi cal prdeevi ce0s s

AfARet ai |l Hordenigesfi penmer al ly pur cha
gener al e.g,epeylasses, contact lenses, and hearing aids

A Safe harbor provision for other certain categories of medical
devices (e.g., some labtestsandsomeinov er t h @evices)u

M APatient Protection and Affordabl e -1@& 124 St#.d19,(Mashe28,.2010),000862-8661 0 9 0 1 0

AmercanSodisty of Appraisors ™ 1015-1016, as amended by "Health Care and Education Reconciliation Act, Sec.1401" Pub. Law 111-152 (March 30, 2010), p.
Providing Value Worldwide 1059-1060, 1064-1 0 6 5; fAiMedi cal Device Excise Tax: FreguenRebruary?8k4ed Ques

Healthcare Special Interest Group http://www.irs.gov/uac/Medical-Device-Excise-Tax:-Frequently-Asked-Questions (Accessed 9/4/2014).
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Regulation & Enforcement
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The Anti-kickback Statute

A A felony for any persontoii k nowi ngl y solicidor wi | |
receive, or to offeror pay,anyn r e mu n e, digedtly oo n 0
Indirectly, in exchange for the referral of a patient for a
healthcare service paid for by a federal healthcare program

A Affordable Care Acti fWith respect to violations of [the
Anti-Kickback Statute] a person need not have actual
knowledge of this section or specific intent to commit a
violation of this s e ¢ t [enophasis added]

A Punishable by up to five years in prison and/or criminal fines up
to $25,000

AChapter 15: Covered Medical and Other Health Services, 0 Merides,care Ben
Department of Health and Human Services, Aug. 7, 2009, Section 30, 150-250,

American Society of Appraisers http://www.cms.hhs.gov/manuals/Downloads/bp102c15.pdf (Accessed 9/21/09);
27

ProvidingValueWorldwiEAe fCri minal Penalties for Acts Invol vin@13E0a-dh);,al Health Care Progr
= AHanl ester Network v.®"G&rhi®¥5p!lao 51 F.3d 1390 (9
EENGTEICRVIGENIEESEAONT)  fpatient Protection and Affor da b-148, 178 Statel194March 232010), p. B2 6 0 6 0 Pub. L
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One Purpose Test

A U.S. v. Greber i If one purpose of the arrangement with, or
payment to, physicians I s to
services, then the Anti-Kickback Statute is violated, even if the
arrangement or payment was also intended to compensate
the physician for legitimate professional services

A Advocate Health Care - Hospitals not precluded from
purchasing physician practices as long as payment for the
practice and its assets is not in excess of Fair Market Value

AmercanSodisty of Appraisors fU. Sv. Greber, o 7(t85),p2-2d4U68. 3éx Gkomlg. vObeAdivocate Health Care, o 2
ProwdmgValueWorIdw:de 2002) ;ThefHypocrisy of the One Purpose Testin Anti-Ki ckback Enforcement Lawd By Eugene E. H

1
23
[ EEUTETER TR T RN ) no- 15 (July 26, 2000), p. 546. .
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Recent OIG Fraud Alerts

Indications from OIG on application of Anti-kickback Statute

Date Title

2015 | Physician Compensation Arrangements May Result in Significant Liability

2014 | Laboratory Payments to Referring Physician

2013 | Physician-Owned Entities

2010 | Telemarketing by Durable Medical Equipment Suppliers (Updated)

2003 | Telemarketing By Durable Medical Equipment Suppliers

2000 | Rental of Space in Physician Offices by Persons or Entities to Which Physicians Refer
Physician Liability for Certifications in the Provision of Medical Equipment & Supplies &

1999 :

Home Health Services

1998 | Fraud and Abuse in Nursing Home Arrangement With Hospices

1996 Provision of Services in Nursing Facilities

1995 Home Health. Fraud '

Medical Services to Nursing Homes

Joint Venture Relationships

Routine Waiver of Part B Co-payments/Deductibles

1994 | Hospital Incentives to Referring Physicians

Prescription Drug Marketing Practices

Arrangements for the Provision of Clinical Lab Service

© John Wiley & Sons 2014
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Anti-Kickback Safe Harbors

A HHS has authority to create a list of payment and business
practices that are guaranteed to not be considered as
kickbacks, bribes, or rebates under Medicare and Medicaid

A Shields arrangements from regulatory liability and protects
transactional arrangements unlikely to result in fraud or abuse

Alntendedtofiper mit physi ci ainlsusitess f r e
practices and arrangements that encourage competition,
l nnovation and economyo

fMedicare and Medicaid Programs; Fraud and Abuse OIG Anti-Ki c k back Provi si onso Department of Health
Register, Vol. 54, (Jan. 23, 1989) ;Medicare and State Health Care Programs: Fraud and Abuse; Clarification of the Initial OIG Safe Harbor

Provisions and Establishment of Additional Safe Harbor Provisions Under the Anti-Ki c k back St atut e; Fi ndl.64Rul ed Fe
No. 223 (November 19, 1999), p . -B)3EdaBment Bf BléalEh addHuman Serviges, Washington, >.CNo . 07

September 20, 2007, p. 1, 2; "OIG Advisory Opinion No. 08-14" Department of Health and Human Services, Washington D.C., October 2,
M 2008, p. 5; "OIG Advisory Opinion No. 09-05" Department of Health and Human Services, Washington, D.C., May 21, 2009, p. 9; "OIG

Advisory Opinion No. 09-0 74 Depart ment of Health and Human Ser viMedicare and\Wedidaid n g
American Society of Appraisers Programs; Fraud and Abuse OIG Anti-Ki ckback Provisionso Department of Health a3nd

™
Providing Value Worldwide 1989).
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List of Safe Harbors

A Returns on investment A Employees
interests A Group Purchasing

A Space Rental Organizations (GPO)

A Equipment Rental A Waiver of Beneficiary

A Personal Services and Coinsurance and Deductible
Management Contracts Amount

A Sale of a Practice A Increased Coverage, Reduced

Cost-Sharing Amounts, or

A Referral Services Reduced Premium Amounts

A Warranties Offered by Health Plans
A Discounts A Price Reductions Offered to
Health Plans

LS

American Society of Appraisers ™
Providing Value Worldwide 42 C.F.R. Section 1001.952(a)-(x).

Healthcare Special Interest Group




Textbook Reference

Vol.1, Ch.3, Regulatory

Page 304-310 ) . .

Healthcare Valuation American Society of Appraisers Healthcare S

Financial Appraisal of Enterprises,

Assets & Senices Multidisciplinary Advanced Education in Healthcare Valuation Program

by Robert James Cimasi
© John Wiley & Sons 2014

List of Safe Harbors, continued

A Practitioner Recruitment A Price Reductions Offered by
A Obstetrical Malpractice Contractors with Substantial
Insurance Subsidies Financial Risk to Managed

Care Organizations

A Investments in Group Practices -
A Ambulance Replenishing

A Cooperative Hospital Services

Organizations (CHSO) A Health Centers
A Referral Arrangements for A Electronic Prescribing Items
Specialty Services and Services
Eligible Managed Care and Services
Organizations A Ambulatory Surgery Centers
(ASC)
""" broviding Valus Worldwide 42 C.F.R. Section 1001.952(a)-(x).
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Continuation of Anti-Kickback Statute

A Advisory Opinion Process

A Submit a written request containing certain specified
Information:

ATechnical requirements pursuant to 42 CFR 1008
ADescribing the Issues and the Arrangement
A Signed certification

AAn original and two copies of the request need to be sent
via US mail, overnight courier or hand delivered to the
Chief of the Industry Guidance Branch
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Intersection Between
Valuation Opinions & Legal Opinions

A Legal opinions seek written opinions on a deal,
but the lawyers will not opine on the valuation
(e.g., whether price exceeds Fair Market Value)

A Valuation opinions analyze the value of the
subject enterprise, asset, or service

AValuation opinions do not give any legal advice
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Stark Law

A Federal prohibition against physician self-referral

A Prohibits physicians from referring Medicare or
Medicaid patients to an entity for Designated
Health Services (DHS) if the physician, or an
Immediate family member, has a financial
relationship with that entity

LS
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Designated Health Services

List of Designated Health Services

Clinical laboratory services
Physical therapy, occupational therapy, and speech-language pathology services
Radiology and certain other imaging services, including:
A Magnetic resonance imaging
A Computerized axial tomography scans
A Ultrasound services
Radiation therapy services and supplies
Durable medical equipment and supplies
Parenteral and enteral nutrients, equipment, and supplies
Prosthetics, orthotics, and prosthetic devices and supplies
Home health services
Outpatient prescription drugs
Inpatient and outpatient hospital services
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Differences between Stark and
Anti-Kickback Statute

A Stark addresses financial incentives related to referral;
Anti-kickback Statute addresses the financial relationship
between providers

A Stark applies only to Medicare and Medicaid; Anti-
kickback Statute applies to all federally-funded state
healthcare programs

A Penalties are different i No criminal penalties under Stark

Criminal Penalties for Acts I nvol vi ndé13E0a-dbé), &2 U.HE EH5hnhSoGahr e Progr ams 0
Security Act Sec. 1877, ALi mitations on Certain Physician Referrals.

American Society of Appraisers 2 http://www.cms.hhs.gov/PhysicianSeIfReferraI/Downquds/section_1877.pdf (Accessec\i 10/21/09) ;Crinfinal Penalties for Acts .
Providing Value Worldwide Il nvolving Feder al Heal t hABB2a0g-é bPbpgr amsmi 832t UoBsCoA. certain phy

< 1395nn(a), (2012). 37
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Differences Between Stark and
Anti-Kickback Statute

Anti-Kickback Stark

AlIntent-based A Strict liability

A Criminal liability ACivil liability

ABroader application- A Applies only to financial
implicates more relationships with
relationships ﬁ ph y s i c_i anso

ASafe-Harbors-fi Sh o u | d o'Mmediate family

members

AExceptions-fi Mu s t 0

IHHI
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Differences between
Anti-kickback Statute and Stark

- Anti-kickback Statute Stark Law

Referrals From anyone From a physician

ltems/Services | Any items/services Designated health services

Must be proven No intent required

Intent : : Intent required for civil monetary
(knowing & willful) : ) .
penalties for knowing violations
Penalties Criminal and civil penalties Civil penalties only
Exceptions Voluntary safe harbors Mandatory exceptions

Federal Health
Care Programs
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Stark Law Exceptions

A Any financial relationship between a healthcare entity and a
physician providing DHS must fall within an exception to be
legally permissible

A Promotes practice integration and protects arrangements where
there is little risk of abuse

A 35 exceptions to Stark that fall under 3 categories:

A Exceptions that apply to both ownership/investment interests
and compensation arrangements

A Exceptions that apply only to ownership/investment interests
A Exceptions that apply only to compensation arrangements

M fHeal th Care Fraud and Abuse: Practical Perspectiveso Edited by Llnd
Association, 2002, p. 106; 42 C.F.R.411.355-4 1 1. 357 ; g

fiLi mitations on certain physician
American Societ y of Appraisers ™ 1395nn(a)-(e)| (2012).
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Stark Law Exceptions

Group Practice Arrangements with a A Ownership/Investment Interests in:

Hospital Exception A Publicly-Traded Securities Exception
Payments by a Physician Exception A Rural Area Exception

Fair Market Value Compensation AAWhol ed Hospital Ex
Exception

A Hospitals Located in Puerto Rico
Remuneration Provided by a Hospital Exception

to a Physician Exception

Physician Services Exception
Prepaid Plans Exception

Physician Incentive Plan Exception
Risk-sharing arrangements

Compliance Training Services Exception

Obstetrical malpractice insurance Electronic Health Records Items and
subsidies Services Exception
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Rental of Equipment Exception
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Isolated Transactions Exception
Electronic Prescribing Items and
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Stark Law Exceptions

Personal Service Arrangement Implants Furnished by an ASC
Exception Exception

Medical Staff Incidental Benefits EPO and other dialysis drugs in ESRD
Exception Preventative screening services,
Indirect Compensation Arrangements immunizations, vaccines

Exception Eyeglasses and lens following cataract

In-office Ancillary Services Exception
Services Furnished by an Organization
to Enrollees Exception

Services Provided by Academic
Medical Centers Exception
Nonmonetary Compensation Exception

Retention Payments in Underserved
Areas Exception

LS

American Society of Appraisers ™
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surgery
Specialty Hospital Exceptions

Intra-Family Members in Rural Areas
Exception

Physician Recruitment Exception

Charitable Donations by a Physician
Exception

Community-Wide Health Information
Systems Exception

o Do Po Do Do Do Do o
o Po Do Do Do Do Do Do o
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Provider Self-Referral Disclosures under Stark
A ACA required CMS to create Self-Referral Disclosure Protocol (SRDP)

A Financial incentives to providers to self-disclose actual or potential
Stark violations

A CMS settled 69 violations of the physician self-referral statute from
2011-2015

A OIG established a distinct Self-Disclosure Protocol for violations of
AKS in 1998, and revised the Self-Disclosure Protocol in April of 2013

A CMS finalizes changes associated with PFS Payments including the
Physician Quality Reporting System, the Physician Value-Based
Payment Modifier, and the Medicare Electronic Health Record
Incentive Program starting in 2016

ASeRleff err al Disclosure Protocol, o Centers for Medicaand- & Medicaid Ser

Abuse/ PhysicianSel fReferral/ Self _Referr al _ MRefaral Disciosure Erotétol Seitlenceon t. sh,t om| (A

Centers for Medicare & Medicaid Services, http://www.cms.gov/Medicare/Fraud-and-Abuse/PhysicianSelfReferral/Self-Referral-Disclosure-
M Protocol-Settlements.html (Accessed 9/ 4/ 201 D) s chi $sluffr e | nformation, 0o Office of Inspector

Providing Value wo,-'dw,-ye info/files/Provider-Self-Disclosure-Pr ot ocol . pdf (Accessed 9/4/2014) ; AProposetdthepol i

Human Services, http://oig.hhs.gov/compliance/self-disclosure-i nf o/ i ndex. asp (Accessed 10/ 7-Didc®sure fAUpdat
American Society of Appraisers Pr ot o c o lfodnsp@dtof Geneeal, U.S. Department of Health and Human Services, https://oig.hhs.gov/compliance/self-disclosure-
. Medi care Physician Fee Schedule for Calendar Year 2016, 0 Center
Healthcare Special Interest Group https://www.cms.gov/newsroom/mediareleasedatabase/fact-sheets/2015-fact-sheets-items/2015-07-08.html (Accessed 9/10/15).
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False Claims Act (FCA)

A When one ii k n o w presgnts,yor causes to be
presented, to an officer or employee of the United
States government or a member of the Armed Forces
of the United States a false or fraudulent claim for
payment or approval, e.g., upcodingo

A Civil penalties for false claims violations
A Whistleblower Provision (Qui Tam)

A State FCA statutes i Can expand/alter provisions of
federal law (state claims reviewed by OIG)

American Society of Appraisers
PovdngValueWoldwde AFal se Claims Acto 3.f18lﬂ.a$.eCF 375&9(0:1) i(Mz0 A&t Re ews, 0 Office of
Health and Human Services, http://oig.hhs.gov/fraud/falseclai aimsact.a asp (Accessed 08/03/12); "State Fal I CI aims A t 44
Healthcare Special Interest Group Requirements for Increased State Share of Recoveries,” Social S urity Act A 1909
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Recent Trends and Cases

A 201471 over $5.7 billion in recoveries under the FCA

A 20157 first 6 months have racked up $1.96 billion
In settlements and judgments brought by the
government and qui tam relators

ASeveral settlements alone have approached
$500 million

ims Act Update, 0 ByJuRDWEr t Bl ume e

American Society of Appraisers ™
Providing Value Worldwide 4 L‘.’
. n2015Yeard Fal se Cl a , C. t al . 20
Healthcare Special Interest Group http://www.gibsondunn.com/publications/pages/2015-Mid-Y ear-False-Claims-Act-Update.aspx (Accessed 9/8/15).
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Fraud Enforcement Recovery Act (FERA)
A Signed in May 2009
A No specific intent needed to defraud
A Government need only show a person acted i k n o wiby g
A Having actual knowledge of the information

A Acting in deliberate ignorance of the truth or falsity of the

Information
A Acting in reckless disregard of the truth or falsity of the
iInformation
M AFraud Enforcement and Rec o v24,133 Statcl6l7 (Maye20,.2009),(p. 1623-0624. Law 111

™
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Health Care Fraud Prevention &
Enforcement Action Team (HEAT)

A Mission

A Gather resources across government to help prevent waste, fraud &
abuse in Medicare & Medicaid

A Reduce skyrocketing health care costs & improve quality of care

A Highlight best practices by providers & public sector employees who are
dedicated to ending waste, fraud & abuse in Medicare

A Build upon existing partnerships between DOJ & HHS to reduce fraud &
recover taxpayer dollars

A HEAT recovered $3.3 billion in taxpayer dollars in 2015
A With a total ROI of more than $27.8 billion to the Medicare Trust Funds

AHeat Task Force Official Website, 0 fisSeobpenheiduisc:a rNeefw aFurda. ugdo vP r(eAvcecnetsi soend

He at , 0 AByaulBHenlth Leaders Media, May 21, 2009,
m http://www.healthleadersmedia.com/content/233446/topic/WS_HLM2_FIN/Sebelius-New-Fraud-Prevention-Team-will-Turn-up-

Heat.html (Accessed 5/21/09); i Depar t ment s of Justice and Heal t hreakingrectVerigsaasultiSge r v
American Society of Appraisers from joint efforts to combat health care fraudodo U.S. Department

Providing Value Worldwiye http://www.hhs.gov/news/press/2014pres/02/20140226a.html| (Accessed 4/21/14).
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Medicare Fraud Strike Force

To

A multi-agency team of investigators at all
governmental levels

Part of HEAT
Established in March 2007
Nine locations

o Io Io Ix

Designed to combat Medicare fraud through using
Medicare data analysis techniques and focusing on
community policing

M ifiMedi care Fraud Strike Force Charges 89 Individuals for Approximately

Arerican Sotet ST AprTalEers 2 Office of Public Affairs, May 14, 2013, http://www.justice.gov/opa/pr/2013/May/13-crm-553.html (Accessed 10/7/13).
Providing Value Worldwide
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Dodd-Frank Act

A Creates new protections and incentives for

whistleblowers in any type of financial fraud, including
false claims

AABountyo provision

A Expands the Sarbanes-Oxley Act (SOX)

ADo-&dank: Picking Up Where SOX Fell Shortd By Lynne Ann Anderson ail
Labor and Employment Law, Posted on DrinkerBiddle.com, Spring 2012,

Aimenican Soclety of Appralsere http://www.drinkerbiddle.com/Templates/media/files/Outside%20Publications/2012/picking-up-where-sox-fell- .

Providing Value WorldwiTJe short.pdf (Accessed 8/7/12), p. 19.
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Fair Market Value (FMV) Defined

AFMVi The v al u elengtmtraresactiodss
consistent with the General Market Value

A General Market Valuei iét he price th
would bring as a result of bona fide bargaining
between well-informed buyers and sellers who are not

otherwise in a position to generate business for the
otherpartyeo

"Program Integrity; Medicare and State Health Care Programs; Permissive Exclusions," 42 CFR 1001.952(b)(5), (2009), p. 735; "Medicare
and Medicaid Programs; Physicians' Referrals to Health Care Entities with Which They Have Financial Relationships (Phase lll): Final
Rule" Federal Register Vol. 72, No. 171 (September 5, 2007), p. 51081; The Stark Law (as stated in the U.S. code) also equates the terms
= = — Fair Mar ket Value and Gener al Mar ket Value, to wit: i T h es, consistemt 6
merican Socety o Appralsers ™ with the eneral market value.o From ALimitation n Certain Phys
Providing Value Worldwide g o Y 50
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Fair Market Value (FMV) Defined

A U.S. ex rel. Obert-Hong v. Advocate Health Care footnote - FMV may
differ from traditional economic valuation formulae, which take into
account referrals

A Because Anti-kickback Statute prohibits any inducement for referrals,
they must be excluded from any calculation of fair value

A American Lithotripsy Society v. Thompson - Proving that an
arrangement I s FMV 1 s I mperative

AdiPayment exceeding fair market
for referralso

A In court, FMV determination may be basedonafibat t | e of |

Aimenican Soclety of Appralsere ok AU. S. ex-Hoenlg. vObeArdtvocate Health Care, 0 21)I1Afi Supphadr ilpdp, SAd O3
Providing Value Worldwide T homp s25F.Sapp.2d 23, 27 (D.D.C. 2002). 51
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Increasing Regulatory Scrutiny of
Hospital-Physician Relationships
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Chronology of cases reflects
emboldened government enforcement
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Relevant Fraud & Abuse Case Law

U.S. ex rel. Richard Raugh v. McLeod Regional Medical Center

A ft]he claims for services referred, ordered or arranged by those
physicians were alleged to be false in three respects:

A First, Section 1877 of the Social Security Act, 42 USC 139nn (also known as
Stark II), prohibited McLeod from billing Medicare for items or services referred
or ordered by physicians with whom it had such financial relationships.

A Second, McLeod forfeited its right to submit those claims to the federal health
care programs by paying remuneration intended to induce those and other
referrals in violation of the Anti-Kickback Statute, 42 USC 1320a-7(b).

A And third, McLeod certified falsely on Medicare cost reports that the services
identified or summarized were not provided or procured through payment
directly or indirectly of a kickback or billed in violation of federal law. 0

M fiMcLeod Regional Medical Center to Pay U.S. Over $15 Mil IPreesn to Resol.\
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Relevant Fraud & Abuse Case Law

U.S. v. Covenant Medical Center

AFive of Covenant fegortedlyamsrg the rghest- v
paid physicians in the entire U.S., making as much as $2.1 million,
despite Covenastdtus3s tax exempt

A Amounts significantly exceeded the 75t percentile for physician
compensation in respective specialties

A Significant discrepancies between the compensation paid to the
five Covenant physicians, as compared to the compensation paid
to physicians in the region and around the country

fCovenant Medi cal Center to Pay U.S. $4.5 Million to Resolve False CI
Department of Justice, August 25, 2009, http://www.usdoj.gov/opa/pr/2009/August/09-civ-8 4 9 . ht ml (Accessed 9/ 11/ 09)
Amanican Sodiety of APpraisers Z to pay fgds $4.5M to settl'e fraud allegationso Waterl oo Cedar F
Providing Value Worldwide http://www.wcfcourier.com/articles/2009/08/25/news/breaking_news/doc4a94156271f78380125347.txt (Accessed 9/11/09).
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Relevant Fraud & Abuse Case Law
U.S. v. Bradford Regional Medical Center

A Two physicians and the Medical Center had a direct financial relationship
through non-compete clause of a sublease agreement for a nuclear
camera

A Court used a FMV analysis to determine legal impermissibility of the

subl ease arrangement, appl yinnvga |lSutec
v 0 | u stemdard

A Significant exchange was the non-compete payments that required the
physicians to not engage in the nuclear camera business

LS
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Relevant Fraud & Abuse Case Law

U.S. v. Bradford Regional Medical Center
A Court remarked:

AARA O6fair market valued to the do
business was roughly the amount of money they would make by staying
Il n the business and referring th

Ait o the hospital, o0fair market v
they would expect to gain from the doctors no longer referring their
patients to their own camerao

AAiWhil e the value agreed upon by
business to each other and who take into account anticipated referrals
will be a fair value as between the parties, such an arrangement is not
0fair mar ket valued under the St

American Society of Appraisers ™
Providing Value Worldwide 56
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Relevant Fraud & Abuse Case Law

U.S. ex rel. Drakeford v. Tuomey

A Hospital paid 19 part-time physicians an amount beyond FMV by taking
Into account the volume or value of referrals

A 10-year contract for part-time employment
A Productivity bonus
A Incentive bonus

A Physician productivity fell between the 50" and 75t percentile, but
compensation was over the 90" percentile

A Provides insight into what constitutes reasonable wRVU compensation

A Governmenti Compensation per WRVU should not exceed the 75t
MGMA percentile without substantial justification

LS

American Society of Appraisers ™
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Relevant Fraud & Abuse Case Law
U.S. v. Campbell

A Recruitment initiative

A Includedii e nt er i n-4imeiemglogmept aonttacts with local
community cardiologists in private practices, who had patients they
could refer to University Hospital for cardiac-r el at ed pr oc

A Providers incur potential Stark liability as individuals by referring
patients to healthcare entities with whom they have a financial
relationship if fixed compensation amount can be seen as an
remuneration for patient referrals in the absence of services performed
by the physician as called for in the employment agreement

LS
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Relevant Fraud & Abuse Case Law
U.S. ex rel. Baklid-Kunz v. Halifax

A Kickbacks paid to providers through incentives and pooled
compensation

A Physicians compensated two to four times their respective annual
base salary

Alncentives equivalent to 15% of
operating margin

A Neurosurgeons paid over $2 million annually (greater than 100%
of the 90th percentile of neurosurgeon compensation) and annual
bonuses over $1 million

A March 10, 2014 - Halifax settled with the U.S. government for $85 million
AUnited States Government I ntervenes in Health Care Fraudafluit Agai ns
M Stark All egations, o0 September 19, 2011.
ADOJ asks Halifax Health to pay up to $600 milliogn in whistl ebl qGuuoa

American Society of Appraisers ™ http://pathologyblawg.com/medical-news/doj-asks-halifax-health-pay-up-600-million-whistleblower-case/ (Accessed 10/3/2013).
Providing Value Worldwide fiDamages ibd owreirstMeali care fraud case against Halifax Hospitml co 59

. 2013, http://articles.orlandosentinel.com/2013-07-05/health/os-whistleblower-medicare-fraud-halifax-20130705_1_ elin-baklid-kunz-
Healthcare Speaal Interest Group damages-marlan-wilbanks (Accessed 10/3/2013).
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Relevant Fraud & Abuse Case Law

U.S. ex rel. Heesch v. Diagnostic Physicians Group

A The Clinicdés compensation to
Included a percentage of the money collected from Medicare
for tests and procedures the providers referred to the Clinic

A Government alleged that physiciansir ecei ved a
benefit from ordering tests at [the Clinic] that they did not
recei ve from referring tests

APhysicianswereicompensated for or o

\

their specialtieso

LS

B S,;’::‘;)’f;'.f:p‘;;:’s:: Worldwiye AThe United Statesd Co mp.lexaslméeschwn Didgnostie Physeians Gooadp ® n Cifi Wi. 1IS0384eKD-B,0StD. N g
9 Al a., (Aug. 8, 2013) , p. 29. AUS Joins False Claims Act hEiarwma i U 60
Healthcare Spe(ia| Interest Group Department of Justice Office of Public Affairs, http://www.justice.gov/opa/pr/2013/July/13-civ-768.html, July 8, 2013, (Accessed 10/7/13).
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Relevant Fraud & Abuse Case Law

U.S. ex rel. Parikh v. Citizens Medical Center

Court Order T Motion to Dismiss

A Citizenbdbs Medical Center al
financial incentives to physicians who referred patients
for treatment

APhysiciansd i ncomewvhantheye t h:
becamee mpl oyed by Citi zenodos N

ACiti zends Medical Center al
Physi @racices O

Pari kh v

American Society of Appraisers ™
Providing Value Worldwide ) . . . [ay
n AUnited States ex rel. . Citizens Medical Cen ul
Healthcare Special Interest Group Order, o Ci vi |-CV6d (SIDA.X. Séhtembe620, RL3), p. 1, 28.
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Relevant Fraud & Abuse Case Law

U.S. ex rel. Parikh v. Citizens Medical Center
Court Order i Motion to Dismiss

Ani f true, [the allegations] provi
ki ckback schemeo
AfEven if the cardiologists were m

salary for their profession, the allegations that they began making
substantially more money once they were employed by Citizens is
sufficient to allow an inference that they were receiving improper
remuner ati ono

AAiThis inference is particularly s
apparent economic sense for Citizens to employ the cardiologists at a
loss unless it were doing so for some ulterior motive T a motive Relators
il denti fy as a desire to induce re

American Society of Appraisers ™
Providing Value Worldwide 2
. AUnited States ex rel. Pari kh v. Citizens Medical Cent 6
Healthcare Special Interest Group Order, o Civi I-CVA6é (SIDJ.X. Sdptembeis20, 2A13), p. 1, 28.
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Relevant Fraud and Abuse Case Law

U.S. ex rel. Reilly v. North Broward Hospital District
Rel atoros Third Amended Compl ai nt

A Complaint alleges North Broward employed physicians at a loss, which
losses were offset by inpatient and ancillary fees generated by referrals
A Complaint alleges North Broward compensated employed physicians:

A 7 1) at levels which exceeded the fair market value of their personal
services,

A (2) at levels which were not commercially reasonable if the physicians were
not in a position to generate referral business for Broward Health, and

A (3) at levels which were determined and paid based in part on the volume
and value of inpatient and outpatient referrals by such physicians to
Broward Health hospitals and clinics. 6 [ emphasi s added]

American Society of Appraisers ™ . . . .
Providing Value Worldwide AUnited States ex rel. Reilly v. Nor t-605BCVq3akadSeptembep i1t al Di st r i
2012) , Rel atords Third Amended Compl aint Under Federal Fal se ( 63
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Relevant Fraud and Abuse Case Law

U.S. ex rel. Reilly v. North Broward Hospital District

A North Broward allegedly tracked the volume and value of referrals
by empl oyed LCbmyributive MagnReportso fi

A The compl aint al |l ege s thdrévanue fromh e s
every admission, every ancill ar
employed physicians. 0

A - The complaint alleges that isenyp!l
sustainable by anticipating and allocating hospital referral profits to

cover the massive direct losses from excessive physician
compensation. 0

A North Broward settled the case for $69.5 million in September 2015

LS

e - AUnited States ex rel. Reilly v. Nor t605BCVovaHadSepiembep 11t2612), Di st r i c
SR S Ao modie L Rel atords Third Amended Compl aint Bnld;e rii FHeodreirdaal H-oaslpsiet adl abOinsst rAicg
Providing Value Worldwide 6 4
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Relevant Fraud and Abuse Case Law

U.S. ex rel. Barker v. Columbus Regional Health System

A Two lawsuits filed by the same relator; together, both lawsuits allege
Columbus Regional allowed its physicians to upcode for evaluation
and management (E&M) services, compensation in excess of FMV,
and medical directorship arrangements that were not commercially
reasonable

A Columbus Regional alleged to have given medical directorships to four
oncologists in one physician practice, when only ten of the physicians
In that practice saw patients

A Columbus Regional alleged to have paid one oncologist, Dr. Andrew
Pippas, in excess of a 2:1 compensation to collections ratio
A Base pay for Dr. Pippas determined by number of work RVUs performed

American Society of Appraisers A AUnited States ex rel. Barker v. Col umbu-d44cRegi onal Heal t hcare
Providing Value Worldwide 304 M.D.Ga. December 29, 2014), Rel atordéds Complaint, p. 12, 14, 27 65

. Barker v. Columbus Regional He alP-¢viiGB4M.De GaSSWMayt em et al ., 0 Case No
Healthcare Special Interest Group 10, 2013), Relatords Amended Complaint, p. 11.
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Relevant Fraud and Abuse Case Law

U.S. ex rel. Barker v. Columbus Regional Health System

AComplaint discusses reports provided by outside
consultants regarding whether compensation paid to Dr.
Pippas fit within FMV

A Reports issued in 2008, 2009, and 2013

A None of the reports analyze the commercially reasonableness of
the compensation paid to Dr. Pippas, nor the commercial
reasonableness of his medical directorship

AParties settled the case in September 2015 for $25 million,
with the possibility of further payments up to $10 million

M iuUnited States ex rel. Barker v. Col umbu-44cR¥gMdDGal Heal thcare

Aimenican Soclety of Appralsere A December 29, 2014), R ell7,23-24 ;6 si @eoamrpd iad nHgs pi.t all5 System and Phys
Providing Value Worldwide than $25 Million to Settle Alleged False Claims Act and Stark

= September 4, 2015, http://www.justice.gov/opa/pr/georgia-hospital-system-and-physician-pay-more-25-million-
Healthcare Special Interest Group settle-alleged-false-claims-act-and (Accessed 9/16/15).
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Relevant Fraud and Abuse Case Law

U.S. ex rel. Payne et al. v. Adventist Health System et al.

A Complaint alleges Adventist hospitals employed physicians at a loss,
knowing that referrals from employed physicians would offset those losses
AfCompensating the doctors whose pr a
not only exceed what (Adventist) can rationally pay while maintaining a
physician practice that could be economically viable on its own merits, but that
even more dramatically exceed what
reasonably expect to earn if those physicians had continued to own and
operate the business themselves. o0 |
A Complaint alleges Adventist could bear the losses only because Adventist
hospitals tracked physician referrals

A Relator is former risk manager of Park Ridge Health, an Adventist-affiliated
hospital in Hendersonville, NC

American Society of Appraisers ™ . .
Providing Value Worldwide AUnited States ex rel. Payne et al. v. AWventist Health Syste ~
n (W.D.N.C. February 13, 2013), ®Belatordés Amended Complaint, p. 07
Healthcare Special Interest Group
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Relevant Fraud and Abuse Case Law

U.S. ex rel. Payne et al. v. Adventist Health System et al.
Re | a tAmanded Complaint
A Park Ridge Agreement with Southeastern Sports Medicine (SESM)

A Professional Services Agreement with Park Ridge, wherein SESM
physicians would exclusively practice at Park Ridge locations in return
for payment per RVU

A Park Ridge lost $2.9 million in 2011 under this agreement with SESM

A Park Ridge gained $3.6 million from inpatient and ancillary referrals
from SESM from January-September 2011

A Lawsuit settled in September 2015 for $115 million

American Society of Appraisers (W D. N. C. Februar y 13, é
System Agrees to Pay $115 Million to Settle False Claims Act

M iuUnited States ex rel. Payne et al. v. AWventist Health System_et _a
4 2013) , Rel atords Amended Complaint, p.
Providing Value Worldwide Ay .
Justice, September 21, 2015, http://www.justice.gov/opa/pr/adventist-health-system-agrees-pay-

Healthcare Special Interest Group 115-million-settle-false-claims-act-allegations (Accessed 9/22/15).
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FMV & Commercial Reasonableness

A An arrangement must simultaneously be at Fair Market
Value and be Commercially Reasonable to be deemed
legally permissible

A Fair Market Value - Looks to the reasonableness of
the range of dollars paid for a product or service

A Commercial Reasonableness - Looks to the
reasonableness of the business arrangement generally

—— - - ATread Carefully When Setting Fair Market Value: Stark Law Mus
merican Society of Appraisers ™ e R . h . .
Providing Value Worldwide http://findarticles.com/p/articles/mi_mOCYD/is_/ai_110804605 (Accesse d 9/26/08).
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Determining Commercial Reasonableness
A Some questions to consider:
Als it necessary to have a physician perform that service?

Als it necessary to have a physician of that specialty
perform that service?

A Both the level of services and the consideration paid must
be Commercially Reasonable for the arrangement to
survive regulatory scrutiny

American Society of Appraisers ok AExempt Healthcare Organizations: Meeting Commercial Reasonabl e
Providing Value Worldwide Mi chael Meissner, Consultantsdé Tr22ining Institute, December 12, ]O
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Definitions of Commercial Reasonableness
HHS

A Arrangement appearstobefiéa sensi ble prud
arrangement, from the perspective of the particular parties
Involved, even in the absence of any potentialr ef er r al s

Stark Il, Phase Il

A AAn arrangement will be consic
In the absence of referrals if the arrangement would make
commercial sense if entered into by a reasonable entity of
similar type and size and a reasonable physician of similar
scope and specialty, even if there were no potential for DHS
referral so

Medi care and Medicaid Programs; Physiciansd Referrals to Health Car
Rel ationships, o Centers for Medicare and Medicaid Services, Feder al
170Mediicare Progr am,; Physiciansd Referrals to Health Care Entities
American Society of Appraisers 2 Rel ationships (Phase I11); Interim Final Rule, 0 Centers for Med
Providing Value Worldwide No. 59, (March 26, 2004), p. 16093. 71
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Definitions of Commercial Reasonableness

IRS

A Factors considered when determining the commercial
reasonableness of a physician compensation arrangement:

Specialized training and experience of the physician

The nature of duties performed and the amount of responsibility
Time spent performing duties

Size of the organization

National and local economic conditions

o To To Do o

American Societ y of Appraisers ™
Providing Value Worldwide 72
Healthcare Special Interest Group iBusiness Expenses, 0 Department of the Treasury, Internal Rev
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Definitions of Commercial Reasonableness

IRS

AFactors considered when determining the
commercial reasonableness of a physician
compensation arrangement:

A Salary ranges for equivalent physicians in
comparable organizations

A History of pay for the employee

A Availability of similar services in the geographic area

American Society of Appraisers ™
Providing Value Worldwide ABusiness Expenses, 0 Department of the Treasury., Internal R 73
Healthcare Special Interest Group
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The Commercial Reasonableness Opinion L
Hurdling the Analytical Thresholds

Otherwise Legally
Permissible

Other Elements

Service Provider & Asset
Specific Elements

Enterprise and
Organizational Elements
Nature and Scope of
m Property Interest

Necessity of Property Interest

Business Purpose of
Transaction
No Referrals

Fair Market Value

es
ef eﬂ\“‘s“
Y
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Commercial Reasonableness

Transaction Prerequisites

A Does the consideration paid for any aspect of the
transaction fall within range of the FMV (or fall
substantially below FMV)?

A Is the transaction a sensible, prudent business agreement
even In the absence of any potential referrals?

ACompensation must not be based onthei v ol u me
v a | aofeeterrals

American Society of Appraisers ficriminal Penalties for Acts I nvol vi rd326a&(®;mallan H-I@a;lttehl Clet evoP ko yr
Pr ovdng Value Worldwi de 1390 (9 Cir. 1995) "Program Integrity; Medicare and State Health Cae Programs; Permissive Exclusions," 42 CFR 1001.952(b)(5), (2009). 75
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Commercial Reasonableness
Qualitative Factors

A Does the arrangement accomplish a business purpose?
A Necessity of subject property interest
A Nature/Scope of subject property interest
A Enterprise/Organizational elements
A Quality, comparability, & availability of subject property interest
A Ongoing assessment, management control & other elements

A Is the anticipated transaction for
services/enterprises/assets under the subject agreement
otherwise legally permissible?

LS

American Society of Appraisers ™
Providing Value Worldwide
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Qualitative Analytical Steps in Commercial Reasonableness Threshold

1)
[ Anticipated Transaction for Services /Enterprises/Assets Under the Subject Agreement

i i i i ! i 1 ! 1 1 1

©)
Medical/Service

(D) ( (E) (F) (G) (H) D )} (K)

Co-management Executive Enterprises Tangible Intangible Real Tangible Intangible
Services Management /Service Assets Assets Property Property Property
Services Lines Leases Leases Leases

i i i 3
)

Nttt e L EE S RS R PR LT o)

Does the Consideration Paid for Each of the Aspects of the

(A) (B)
Clinical Coverage

Services and Call
Services

Line Director
Services

Transaction exceed Fair Market Value? 3)
T ~ Is the transaction a sensible, prudent business agreement )
D I even in the absence of any potential referrals? Does the arrangement accomplish

. o

I &> [ a business purpose?

) L " B o ¥ ¥
5 ©) ‘ (7 (®) ® ;
Necessity of the Nature/Scope of the Property Enterprise/Organizational Quality, Comparability, and Ongoing Assessment, |

Property Interest Interest Elements Availability of the Subject Management Control

(See Exhibit 3) (See Exhibit 4) (See Exhibit 5) and Other Elements

(See Exhibit 7)

$

Property Interest
(See Exhibit 6)

%

et — e

%

(10)
[ Is the Anticipated Transaction for Services/Enterprises/Assets Under the Subject Agreement Otherwise Legally Permissible?

(11)
Is the Anticipated Transaction Commercially Reasonable, under the quantitative analysis? i
(See Exhibit 8) :
1
1

—©— R M= === === mmmmmm e e e . H

g -
g g g g g g g g g S g

e mm e, ——
T S -

(12) (13)
Anticipated Transaction for Services/Enterprises/Assets Under the Anticipated Transaction for Services/Enterprises/Assets Under the Subject
Subject Agreement is commercially reasonable. Agreement is nof commercially reasonable.

© HEALTH CAPITAL CONSULTANTS
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Analytical Processes for Assessing the

4 . .
[ Does the arrangement accmlnplish a business purpose? @ ] NeceSSIty Of the Su b] ect Property Interest

(5)
Necessity of the Subject Property Interest
(The Need of the Subject Property Interest)
(L) -G - - - |
Are the assets and services obtained necessary to ey
\achieve a legitimate business purpose of the hospita]‘.’)

4 ™
(M) B il Bl oo

Does the size of facility, number of patients, @
complexities of the business and patient acuity levels

justify the need for services/assets?

L justity J
': )
N R OSEEE EEEEE '
Are the services/assets helpful and appropriate for |—+G<
the trade or business (i.e., necessary)? )

=~
(0) e SRR EEE .

Is the property used exclusively by the lessee when —|—+{c3
being used by the lessee

Q)
Are the services/assets common and accepted in
trade or business (i.e., ordinary)? )
~ ~
(R)
Do the number of regular committees and
meetings held that require physician involvement

justify the need for services?
\ Justify J

" N
(S)
Does the quality of the medical staff justify the
need for services?

. /
s ~
()

In the aggregate, do the assets or services

L provided not exceed the hospital’s actual needs?
_/
- ~
(U)
Is there sufficient utilization demand for the
services to be provided, in the market service

~

.
-
(P)

Do the TDRAs for the position aveid reduplication
and redundancy with existing services

% AN

area?
ST I IIIIIIIIIIIIIIIIIIeeeTTTTTT |
1 1 1
1 1 1
1 1 1
1 1 1
1 1 1
1 1 1
z i 3

(10) (13)
Is the Anticipated Transaction for Services/Enterprises/Assets Under the Antl(:lpated.Transactmn fm: SEI‘V]CES/EntEI:pl’]SES/ASSEtS Under the
Subject Agreement Otherwise Legally Permissible? Subject Agreement is not commercially reasonable.
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Analytical Processes for Assessing the Nature &
Scope of the Subject Property Interest
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