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Presenter Bio 
John M. Kirsner, Esq. is a Partner with Jones Day and has over twenty 

years of experience in serving health care clients.  Mr. Kirsner advises 

hospital systems, hospitals, large multispecialty and single-specialty 

group practices, clinically integrated organizations, accountable care 

organizations, ancillary networks, and other organizations engaged in 

the health care industry throughout the United States. He also has 

experience representing nonprofit health care associations. His 

substantive work focuses on issues surrounding formation and 

operation of health care organizations, transactional work (including 

purchase, sale, and M&A), payor/provider contracting, joint ventures, 

and other complex contracting arrangements. Mr. Kirsner received his 

law degree from The Ohio State University School of Law. He is the 

past chair of the Ohio State Bard Association Health Care Committee 

and is a member of the American Health Lawyers Association.  Mr. 

Kirsner is based out of Jones Dayôs Columbus office. 
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Presenter Bio 
Todd A. Zigrang, MBA, MHA, FACHE, ASA is the President of HEALTH  CAPITAL  

CONSULTANTS (HCC), where he focuses on the areas of valuation and financial analysis for 

hospitals, physician practices, and other healthcare enterprises. Mr. Zigrang has over 20 years 

of experience providing valuation, financial, transaction and strategic advisory services 

nationwide in over 1,000 transactions and joint ventures involving acute care hospitals and 

health systems; physician practices; ambulatory surgery centers; diagnostic imaging centers; 

accountable care organizations, managed care organizations, and other third-party payors; 

dialysis centers; home health agencies; long-term care facilities; and, numerous other ancillary 

healthcare service businesses.  Mr. Zigrang is also considered an expert in the field of 

healthcare compensation for physicians, executives and other professionals. 
 

Mr. Zigrang is the co-author of the soon-to-be released ñAdviserôs Guide to Healthcare ï 2nd 

Editionò (AICPA, 2015), numerous chapters in legal treatises and anthologies, and peer-

reviewed and industry articles such as: The Accountantôs Business Manual (AICPA); Valuing 

Professional Practices and Licenses (Aspen Publishers); Valuation Strategies; Business 

Appraisal Practice; and, NACVA QuickRead. Additionally, Mr. Zigrang has served as faculty 

before professional and trade associations such as the American Bar Association (ABA); the 

National Association of Certified Valuators and Analysts (NACVA); Physician Hospitals of 

America (PHA); the Institute of Business Appraisers (IBA); the Healthcare Financial 

Management Association (HFMA); and, the CPA Leadership Institute.  
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About the American Society of Appraisers 
 

The American Society of Appraisers is an international organization of 

appraisal professionals, founded in 1952 to provide a comprehensive, 

profession wide organization for appraisers and valuation engineers.  

  

As a comprehensive body, the ASA pursues accurate valuation for all 

classes of property and hence examines multiple levels of economic 

activity.  As such, the ASA seeks to foster cooperation between 

professionals of several valuation disciplines, and this spirit of 

cooperation may help engender multidisciplinary approaches to the art 

and science of valuation. 
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Mission of the  

Healthcare Special Interest Group (HSIG) 

The Healthcare Special Interest Group (HSIG) is a Subcommittee of the 

ASAôs International Education Committee and dedicated to the 

advancement of multidisciplinary education in healthcare valuation. 

  

HSIG views the field of healthcare valuation as a complex area affecting 

multiple disciplines and requiring unique approaches for study and 

solutions.  At the same time, the field also holds much promise for those 

willing to pursue new, multidisciplinary answers in this ever-changing 

healthcare market environment. 
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Additional sponsorship opportunities are available 

Please visit the ASA HSIG webpage, or call (800) 272-8258 
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In-Person Course Session Textbook 

Textbook Reference 

Vol.  ̧Ch.  ̧Chapter Title 

Page Number(s) 

Healthcare Valuation 

Financial Appraisal of Enterprises, 

Assets & Services 

by Robert James Cimasi 

© John Wiley & Sons 2014 

The course session textbook 

page reference appears, for 

your reference, at the top left-

hand corner of each slide. 
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Overview of the Presentation 
Å Tax Regulations 

Å Fraud & Abuse Regulation & Enforcement 

Å Competition 

Å Privacy Laws 

Å Safety Regulations 

Å Licensure, Certification, & Accreditation 

Å Other Federal Regulations 

Å The Patient Protection & Affordable Care Act 

Å Concluding Remarks 
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The Four Pillars 

Textbook Reference 

Vol. 1  ̧ Introduction 

Page 1-2 

Healthcare Valuation 

Financial Appraisal of  

Enterprises, Assets & Services 

by Robert James Cimasi 

© John Wiley & Sons 2014 
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Overview 

ÅHistorically, the medical profession was relatively free 

from government regulation 

ÅThe profession had control over its organization; 

standards of practice; and the markets in which it 

operated 

ÅMore recently, the rise of the ñcorporatization of 

medicineò has led to ñ[e]mployers and the government 

becom[ing] critical intermediaries in the system 

because of their financial role, and they are using their 

power to reorient the systemò 

Textbook Reference 

Vol. 1  ̧Ch. 3  ̧Regulatory 

Page 458-459 

Healthcare Valuation 

Financial Appraisal of Enterprises, 

Assets & Services 

by Robert James Cimasi 

© John Wiley & Sons 2014 
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Valuation Issues Arising from  

Regulatory Concerns 

Å Establishing the existence of certain tangible and 

intangible assets within a healthcare enterprise 

Å Whether (and under which circumstances) it is legally 

permissible for those assets to be acquired 

Å Selection of the applicable valuation methodologies, 

approaches, and techniques related to establishing the 

Fair Market Value of healthcare enterprises, assets, and 

services 

Textbook Reference 

Vol. 1  ̧Ch. 3  ̧Regulatory 

Page 262-266 

Healthcare Valuation 

Financial Appraisal of Enterprises, 

Assets & Services 

by Robert James Cimasi 

© John Wiley & Sons 2014 
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Tax Regulations 
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501(c)(3) Tax Exempt Organizations 

The 3-Legged Stool of Tax Exempt Organizations: 

Å ñCharitable purposeò and community benefit 

Å Prohibition against excess benefit transactions and 

ñinurement of private benefitò 

Å Charitable purpose and community benefit must be 

legally permissible 

ñExemption Requirements" I.R.C. Ä 501(c)(3). 

Textbook Reference 

Vol. 1  ̧Ch. 3  ̧Regulatory 

Page 268-280 

Healthcare Valuation 

Financial Appraisal of Enterprises, 

Assets & Services 

by Robert James Cimasi 

© John Wiley & Sons 2014 
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501(c)(3) Tax Exempt Organizations 

ÅñCharitable Organizationsò are Tax Exempt 

ÅMust be ñorganized and operated exclusively forò exempt 

purposes 

ÅNo earnings to private shareholders or individuals 

Å No excess benefit transactions or inurement of private benefit 

ÅAffordable Care Actôs (ACA) Additional Requirements 

ÅCommunity Health Needs Assessments (CHNA) 

Å Financial Assistance Policy (FAP) 

ñExemption Requirements" I.R.C. Ä 501(c)(3). 

Textbook Reference 

Vol. 1  ̧Ch. 3  ̧Regulatory 

Page 277-280 

Healthcare Valuation 

Financial Appraisal of Enterprises, 

Assets & Services 

by Robert James Cimasi 

© John Wiley & Sons 2014 



American Society of Appraisers Healthcare Special Interest Groupôs (ASA HSIG)  

Multidisciplinary Advanced Education in Healthcare Valuation Program 

15 

Prohibition Against Excess Benefit 

Transactions & ñInurement of Private Benefitò 

Å Excess Benefit Transaction: ñétransaction in which an 

economic benefit is provided by an applicable tax-exempt 

organization, directly or indirectly, to or for the use of 

any disqualified person, if the value of the economic benefit 

provided [by the organization] exceeds the value of the 

consideration received for providing such benefitsò 

Å Compensation arrangements involving tax exempt organizations 

may include financial incentives 

Å Can include assets or services 

Å If an organization is engaged in an excess benefit transaction, 

the IRS may impose intermediate excise taxes as punishment 

ñExcess benefit transactionò 26 CFR 53.4958-4(a)(1) (2012). 

Textbook Reference 

Vol. 1  ̧Ch. 3  ̧Regulatory 

Page 277-280 

Healthcare Valuation 

Financial Appraisal of Enterprises, 

Assets & Services 

by Robert James Cimasi 

© John Wiley & Sons 2014 
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Prohibition Against Excess Benefit 

Transactions & ñInurement of Private Benefitò 

IRS factors to consider in ensuring the incentive arrangement is 

legally permissible: 

ÅWhether the compensation arrangement was established by an independent 

board of directors or independent compensation committee 

ÅWhether the state not for profit laws and fiduciary responses were considered 

ÅWhether  the incentive arrangement results in a total compensation arrangement 

that is reasonable 

ÅWhether the exempt organiation and physician are at armôs length  

(e.g., the physician does not have a significant impact on the management or 

control of compensation) 

ÅWhether there is a reasonable ceiling on the amount a physician may earn 

included in the arrangement 

ñExcess benefit transactionò 26 CFR 53.4958-4(ii) (2012). 

Textbook Reference 

Vol. 1  ̧Ch. 3  ̧Regulatory 

Page 277-280 

Healthcare Valuation 

Financial Appraisal of Enterprises, 

Assets & Services 

by Robert James Cimasi 

© John Wiley & Sons 2014 
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Prohibition Against Excess Benefit 

Transactions & ñInurement of Private Benefitò 

IRS factors to consider in ensuring the incentive arrangement is 

legally permissible (continued): 

ÅWhether the arrangement will reduce charitable services or benefits of the 

organization 

ÅWhether the arrangement utilizes quality of care/patient satisfaction metrics  

ÅIf the compensation arrangement is tied to net revenues of a physician, 

whether the arrangement reflects the charitable purpose of the organization 

ÅWhether the arrangement creates a joint venture between the organization 

and group of physicians 

ñExcess benefit transactionò 26 CFR 53.4958-4(ii) (2012). 

Textbook Reference 

Vol. 1  ̧Ch. 3  ̧Regulatory 

Page 277-280 

Healthcare Valuation 

Financial Appraisal of Enterprises, 

Assets & Services 

by Robert James Cimasi 

© John Wiley & Sons 2014 
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Prohibition Against Excess Benefit 

Transactions & ñInurement of Private Benefitò 

IRS factors to consider in ensuring the incentive arrangement 

is legally permissible (continued): 

ÅWhether the arrangement operates as a means to distribute profits 

to controlling members of the organization 

ÅWhether the arrangement serves a business purpose of the 

organization 

ÅWhether the arrangement would result in no abuse or unwarranted 

benefits, or includes devices to guard against such 

ÅWhether the compensation incentive is tied to services a physician 

actually performs 

ñExcess benefit transactionò 26 CFR 53.4958-4(ii) (2012). 

Textbook Reference 

Vol. 1  ̧Ch. 3  ̧Regulatory 

Page 277-280 

Healthcare Valuation 

Financial Appraisal of Enterprises, 

Assets & Services 

by Robert James Cimasi 

© John Wiley & Sons 2014 



American Society of Appraisers Healthcare Special Interest Groupôs (ASA HSIG)  

Multidisciplinary Advanced Education in Healthcare Valuation Program 

19 

Prohibition Against Excess Benefit 

Transactions & ñInurement of Private Benefitò 

Å Inurement of Private Benefit: When an exempt 

organization is ñéorganized or operated for the benefit of 

private interestséò  

Å ñPrivate Benefitò Test: Ensures that any transaction 

between an exempt organization and a private person is 

conducted at arms-length and that any benefit to the 

private person is insubstantial when compared to the 

community benefit produced by the transaction 

ñInurement/Private Benefit - Charitable Organizationsò Internal Revenue Services, February 2, 2012, 

http://www.irs.gov/charities/charitable/article/0,,id=123297,00.html (Accessed 8/7/2012). 

"Exemption from tax on corporations, certain trusts, etc." 26 U.S.C. Ä 501(c)(3). 

ñExempt Healthcare Organizations: Meeting Commercial Reasonableness Thresholdsò By Robert James Cimasi and Michael 

Meissner, Consultantsô Training Institute, December 12, 2012, p. 22. 

Textbook Reference 

Vol. 1  ̧Ch. 3  ̧Regulatory 

Page 277-280 

Healthcare Valuation 

Financial Appraisal of Enterprises, 

Assets & Services 

by Robert James Cimasi 

© John Wiley & Sons 2014 
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Bona Fide Employees vs. Form 1099 

Independent Contractors 

ÅIRS definition of ñemployeesò versus ñ1099 independent 

contractorsò is significant for fraud and abuse regulations 

governing healthcare providers   

Å11 factor test, broken into 3 general categories: 

ÅBehavioral control 

ÅFinancial control 

ÅType of relationship between the parties 

ÅNot necessary that all 11 factors be met, and no single factor is 

dispositive in determining employment status 

Employerôs Supplemental Tax Guide (Supplement to Publication 15 (Circular E), Employerôs Tax Guideò 

Publication 15-A, Department of the Treasury, Internal Revenue Service, 2012, p. 7. 

Textbook Reference 

Vol. 1  ̧Ch. 3  ̧Regulatory 

Page 285-290 

Healthcare Valuation 

Financial Appraisal of Enterprises, 

Assets & Services 

by Robert James Cimasi 

© John Wiley & Sons 2014 
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IRS Determinations of Employee Status 

ñEmployerôs Supplemental Tax Guide (Supplement to Publication 15 (Circular E), Employerôs Tax Guideò Publication 15-A, Department of the 

Treasury, Internal Revenue Service, 2012, p. 7. 

1 Instructions that the business gives to the worker

2 Training that the business gives to the worker

1 The extent to which the worker has unreimbursed business expenses

2 The extent of the worker's investment

3
The extent to which the worker makes his or her services available to the 

relevant market

4 How the business pays the worker

5 The extent to which the worker can realize a profit or loss

1 Written contracts describing the relationship the parties intended to create

2
Whether or not the business provides the worker with employee-type 

benefits, such as insurance, a pension plan, vacation pay, or sick pay

3 The permanency of the relationship

4
The extent to which services performed by the worker are a key aspect of 

the regular business of the company

Behavioral Control

Financial Control

Type of Relationship

Textbook Reference 

Vol. 1  ̧Ch. 3  ̧Regulatory 

Page 285-287 

Healthcare Valuation 

Financial Appraisal of Enterprises, 

Assets & Services 

by Robert James Cimasi 

© John Wiley & Sons 2014 
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Provider Taxes 

ÅFunneled back to providers in increased Medicaid 

reimbursement rates 
 

ÅStates can retain federally matched funds 
 

ÅStates may not tax providers more than 25% 
 

Å49 States and Washington, D.C. have some type of 

provider tax  

 

ñProhibition on use of voluntary contributions, and limitation on use of provider-specific taxes to obtain Federal financial 

participation under Medicaidò 42 U.S.C. 1396b(w)(2010); ñHealth Care Provider and Industry Taxes/Feesò National Conference 

of State Legislatures, April 2013, Accessed at http://www.ncsl.org/issues-research/health/health-provider-and-industry-state-

taxes-and-fees.aspx (Accessed 8/26/13). 

Textbook Reference 

Vol. 1  ̧Ch. 3  ̧Regulatory 

Page 287-288 

Healthcare Valuation 

Financial Appraisal of Enterprises, 

Assets & Services 

by Robert James Cimasi 

© John Wiley & Sons 2014 



American Society of Appraisers Healthcare Special Interest Groupôs (ASA HSIG)  

Multidisciplinary Advanced Education in Healthcare Valuation Program 

23 

Ad Valorem Taxes 

ÅñAccording to the valueò  

ÅFixed or calculated proportion of the propertyôs 

value ñas assessed or appraised on a regular basisò 

by state and local authorities 

ÅAlso applicable to imported goods 

ñState and Local Taxationò 71 Am. Jur. 2d, Ä 18 (2010). 

Textbook Reference 

Vol. 1  ̧Ch. 3  ̧Regulatory 

Page 288-289 

Healthcare Valuation 

Financial Appraisal of Enterprises, 

Assets & Services 

by Robert James Cimasi 

© John Wiley & Sons 2014 
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Excise, Sales, & Use Taxes 

ÅEffective January 1, 2018 ï 40% excise tax imposed on 

employees with high-cost health coverage 

ÅEmployer-sponsored health insurance that provides 

employee an excess benefit above determined thresholds 

ÅThresholds include:  

Å For employees with self-only coverage, the product of 

$10,200 and the health cost adjustment percentage for  

such employees 

Å For employees with any other type coverage, the product of 

$27,500 and the health cost adjustment percentage for  

such employees 

ñPatient Protection and Affordable Care Act, Sec. 9001, 10901ò Pub. Law 111-148, 124 Stat. 119 (March 23, 2010), p. 

847-853, 862-866, 1015-1016, as amended by "Health Care and Education Reconciliation Act, Sec.1401" Pub. Law 

111-152 (March 30, 2010), p. 1059-1060, 1064-1065. 

Textbook Reference 

Vol. 1  ̧Ch. 3  ̧Regulatory 

Page 290 

Healthcare Valuation 

Financial Appraisal of Enterprises, 

Assets & Services 

by Robert James Cimasi 

© John Wiley & Sons 2014 
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Excise, Sales, & Use Taxes 

ACA Excise Tax on Medical Devices 

ÅEffective January 1, 2013 

ÅDevice manufacturer, producer, or importer must pay a tax 

equivalent to 2.3% of medical deviceôs sale price 

ÅñRetail Exemptionò for devices ñgenerally purchased by the 

general public,ò e.g., eyeglasses, contact lenses, and hearing aids 

Å Safe harbor provision for other certain categories  of medical 

devices (e.g., some lab tests and some ñover the counterò devices) 

ñPatient Protection and Affordable Care Act, Sec. 9001, 10901ò Pub. Law 111-148, 124 Stat. 119 (March 23, 2010), p. 862-866, 

1015-1016, as amended by "Health Care and Education Reconciliation Act, Sec.1401" Pub. Law 111-152 (March 30, 2010), p. 

1059-1060, 1064-1065; ñMedical Device Excise Tax: Frequently Asked Questionsò Internal Revenue Service, February 3, 2014, 

http://www.irs.gov/uac/Medical-Device-Excise-Tax:-Frequently-Asked-Questions (Accessed 9/4/2014).  

Textbook Reference 

Vol. 1  ̧Ch. 3  ̧Regulatory 

Page 290 

Healthcare Valuation 

Financial Appraisal of Enterprises, 

Assets & Services 

by Robert James Cimasi 

© John Wiley & Sons 2014 
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Fraud & Abuse  

Regulation & Enforcement 
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The Anti-kickback Statute 

ÅA felony for any person to ñknowingly and willfullyò solicit or 

receive, or to offer or pay, any ñremunerationò, directly or 

indirectly, in exchange for the referral of a patient for a 

healthcare service paid for by a federal healthcare program 

ÅAffordable Care Act ï ñWith respect to violations of [the 

Anti-Kickback Statute] a person need not have actual 

knowledge of this section or specific intent to commit a 

violation of this sectionò [emphasis added] 

Å Punishable by up to five years in prison and/or criminal fines up 

to $25,000 

ñChapter 15: Covered Medical and Other Health Services,ò Medicare Benefit Policy Manual, Centers for Medicare and Medicaid Services, 

Department of Health and Human Services, Aug. 7, 2009, Section 30, 150-250, 

http://www.cms.hhs.gov/manuals/Downloads/bp102c15.pdf (Accessed 9/21/09);  

ñCriminal Penalties for Acts Involving Federal Health Care Programsò 42 U.S.C.A. Ä 1320a-7b(b);  

ñHanlester Network v. Shalalaò 51 F.3d 1390 (9th Cir. 1995);  

ñPatient Protection and Affordable Care Act, Sec. 10606ò Pub. Law 111-148, 124 Stat. 119 (March 23, 2010), p. 689. 

Textbook Reference 

Vol. 1  ̧Ch. 3  ̧Regulatory 

Page 294-298 

Healthcare Valuation 

Financial Appraisal of Enterprises, 

Assets & Services 

by Robert James Cimasi 

© John Wiley & Sons 2014 
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One Purpose Test 

ÅU.S. v. Greber ï If one purpose of the arrangement with, or 

payment to, physicians is to induce a physicianôs use of 

services, then the Anti-Kickback Statute is violated, even if the 

arrangement or payment was also intended to compensate 

the physician for legitimate professional services 

ÅAdvocate Health Care - Hospitals not precluded from 

purchasing physician practices as long as payment for the 

practice and its assets is not in excess of Fair Market Value 

ñU.S. v. Greber,ò 760 F.2d 68 3d Cir. (1985), p. 2-3; ñU.S. ex rel. Obert-Hong v. Advocate Health Care,ò 211 F. Supp. 2d 1045 (N.D. Ill. 

2002); ñThe Hypocrisy of the One Purpose Test in Anti-Kickback Enforcement Lawò By Eugene E. Elder, BNA Health Law Reporter, Vol. 4, 

no. 15 (July 26, 2000), p. 546. 

Textbook Reference 

Vol. 1  ̧Ch. 3  ̧Regulatory 

Page 298-299 

Healthcare Valuation 

Financial Appraisal of Enterprises, 

Assets & Services 

by Robert James Cimasi 

© John Wiley & Sons 2014 
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Recent OIG Fraud Alerts 
Indications from OIG on application of Anti-kickback Statute 

ñSpecial Fraud Alertsò Office of Inspector General, U.S. Department of Health & Human Services, 

http://oig.hhs.gov/compliance/alerts/index.asp (Accessed 9/4/2014). 

Date Title 

2015 Physician Compensation Arrangements May Result in Significant Liability  

2014 Laboratory Payments to Referring Physician 

2013 Physician-Owned Entities 

2010 Telemarketing by Durable Medical Equipment Suppliers (Updated) 

2003 Telemarketing By Durable Medical Equipment Suppliers 

2000 Rental of Space in Physician Offices by Persons or Entities to Which Physicians Refer 

1999 
Physician Liability for Certifications in the Provision of Medical Equipment & Supplies & 

Home Health Services 

1998 Fraud and Abuse in Nursing Home Arrangement With Hospices 

1996 Provision of Services in Nursing Facilities 

1995 
Home Health Fraud 

Medical Services to Nursing Homes 

1994 

Joint Venture Relationships 

Routine Waiver of Part B Co-payments/Deductibles 

Hospital Incentives to Referring Physicians 

Prescription Drug Marketing Practices 

Arrangements for the Provision of Clinical Lab Service 

Textbook Reference 

Vol. 1  ̧Ch. 3  ̧Regulatory 

Page 299-303 

Healthcare Valuation 

Financial Appraisal of Enterprises, 

Assets & Services 

by Robert James Cimasi 

© John Wiley & Sons 2014 
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Anti-Kickback Safe Harbors 

Å HHS has authority to create a list of payment and business 

practices that are guaranteed to not be considered as 

kickbacks, bribes, or rebates under Medicare and Medicaid 
 

Å Shields arrangements from regulatory liability and protects 

transactional arrangements unlikely to result in fraud or abuse 
 

ÅIntended to ñpermit physicians to freely engage in business 

practices and arrangements that encourage competition, 

innovation and economyò 

ñMedicare and Medicaid Programs; Fraud and Abuse OIG Anti-Kickback Provisionsò Department of Health and Human Services, Fed. 

Register, Vol. 54, (Jan. 23, 1989); ñMedicare and State Health Care Programs: Fraud and Abuse; Clarification of the Initial OIG Safe Harbor 

Provisions and Establishment of Additional Safe Harbor Provisions Under the Anti-Kickback Statute; Final Ruleò Federal Register Vol. 64, 

No. 223 (November 19, 1999), p. 63518; ñOIG Advisory Opinion No. 07-10" Department of Health and Human Services, Washington, D.C., 

September 20, 2007, p. 1, 2; "OIG Advisory Opinion No. 08-14" Department of Health and Human Services, Washington D.C., October 2, 

2008, p. 5; "OIG Advisory Opinion No. 09-05" Department of Health and Human Services, Washington, D.C., May 21, 2009, p. 9; "OIG 

Advisory Opinion No. 09-07ñ Department of Health and Human Services, Washington, D.C., June 30, 2009, p. 6; ñMedicare and Medicaid 

Programs; Fraud and Abuse OIG Anti-Kickback Provisionsò Department of Health and Human Services, Fed. Register, Vol. 54, (Jan. 23, 

1989). 

Textbook Reference 

Vol. 1  ̧Ch. 3  ̧Regulatory 

Page 304-310 

Healthcare Valuation 

Financial Appraisal of Enterprises, 

Assets & Services 

by Robert James Cimasi 

© John Wiley & Sons 2014 



American Society of Appraisers Healthcare Special Interest Groupôs (ASA HSIG)  

Multidisciplinary Advanced Education in Healthcare Valuation Program 

31 

List of Safe Harbors 
ÅReturns on investment 

interests  

ÅSpace Rental 

ÅEquipment Rental  

ÅPersonal Services and 

Management Contracts  

ÅSale of a Practice 

ÅReferral Services  

ÅWarranties 

ÅDiscounts 

 

ÅEmployees 

ÅGroup Purchasing 

Organizations (GPO) 

ÅWaiver of Beneficiary 

Coinsurance and Deductible 

Amount 

ÅIncreased Coverage, Reduced 

Cost-Sharing Amounts, or 

Reduced Premium Amounts 

Offered by Health Plans 

ÅPrice Reductions Offered to 

Health Plans 

42 C.F.R. Section 1001.952(a)-(x). 

Textbook Reference 

Vol. 1  ̧Ch. 3  ̧Regulatory 

Page 304-310 

Healthcare Valuation 

Financial Appraisal of Enterprises, 

Assets & Services 

by Robert James Cimasi 

© John Wiley & Sons 2014 
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List of Safe Harbors, continued 

42 C.F.R. Section 1001.952(a)-(x). 

ÅPractitioner Recruitment 

ÅObstetrical Malpractice 

Insurance Subsidies 

ÅInvestments in Group Practices 

ÅCooperative Hospital Services 

Organizations (CHSO) 

ÅReferral Arrangements for 

Specialty Services 

ÅPrice Reductions Offered to 

Eligible Managed Care 

Organizations 

 

 

ÅPrice Reductions Offered by 

Contractors with Substantial 

Financial Risk to Managed 

Care Organizations 

ÅAmbulance Replenishing 

ÅHealth Centers 

ÅElectronic Prescribing Items 

and Services 

ÅElectronic Health Record Items 

and Services 

ÅAmbulatory Surgery Centers 

(ASC) 

Textbook Reference 

Vol. 1  ̧Ch. 3  ̧Regulatory 
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Continuation of Anti-Kickback Statute 

Å Advisory Opinion Process 

ÅSubmit a written request containing certain specified 

information: 

ÅTechnical requirements pursuant to 42 CFR 1008 

ÅDescribing the Issues and the Arrangement 

ÅSigned certification  

ÅAn original and two copies of the request need to be sent 

via US mail, overnight courier or hand delivered to the 

Chief of the Industry Guidance Branch 
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Intersection Between  

Valuation Opinions & Legal Opinions 

Å Legal opinions seek written opinions on a deal, 

but the lawyers will not opine on the valuation 

(e.g., whether price exceeds Fair Market Value) 

Å Valuation opinions analyze the value of the 

subject enterprise, asset, or service  

ÅValuation opinions do not give any legal advice 
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Stark Law 

ÅFederal prohibition against physician self-referral 

ÅProhibits physicians from referring Medicare or 

Medicaid patients to an entity for Designated 

Health Services (DHS) if the physician, or an 

immediate family member, has a financial 

relationship with that entity 

ñHealth Care Fraud and Abuse:  Practical Perspectivesò Edited by Linda A. Baumann, Washington, DC:  American Bar 

Association, 2002, p. 52; ñLimitation on certain physician referrals,ò 42 U.S.C. 1395nn(a), (2012).; 42 C.F.R. 411.353 (2008). 
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Designated Health Services 

ñLimitation on Certain Physician Referralsò 42 U.S.C. Ä 1395nn(h)(6). 

List of Designated Health Services 

Clinical laboratory services 

Physical therapy, occupational therapy, and speech-language pathology services 

Radiology and certain other imaging services, including:  

   Å  Magnetic resonance imaging 

   Å  Computerized axial tomography scans 

   Å  Ultrasound services 

Radiation therapy services and supplies 

Durable medical equipment and supplies 

Parenteral and enteral nutrients, equipment, and supplies 

Prosthetics, orthotics, and prosthetic devices and supplies 

Home health services 

Outpatient prescription drugs 

Inpatient and outpatient hospital services 
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Differences between Stark and  

Anti-Kickback Statute 

ÅStark addresses financial incentives related to referral; 

Anti-kickback Statute addresses the financial relationship 

between providers 

ÅStark applies only to Medicare and Medicaid; Anti-

kickback Statute applies to all federally-funded state 

healthcare programs 

ÅPenalties are different ï No criminal penalties under Stark 

Criminal Penalties for Acts Involving Federal Health Care Programsò 42 U.S.C.A. Ä 1320a-7b(b);  42 U.S.C. 1395nn, Social 

Security Act Sec. 1877, ñLimitations on Certain Physician Referralsò, 

http://www.cms.hhs.gov/PhysicianSelfReferral/Downloads/section_1877.pdf (Accessed 10/21/09); ñCriminal Penalties for Acts 

Involving Federal Health Care Programsò 42 U.S.C.A. Ä 1320a-7b(b); ñLimitations on certain physician referrals,ò 42 U.S.C. 

1395nn(a), (2012). 
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Differences Between Stark and  

Anti-Kickback Statute 

Anti-Kickback 

ÅIntent-based 

ÅCriminal liability 

ÅBroader application-

implicates more 

relationships 

ÅSafe-Harbors- ñShouldò 

Stark 

ÅStrict liability 

ÅCivil liability 

ÅApplies only to financial 

relationships with 

ñphysiciansò or 

immediate family 

members 

ÅExceptions- ñMustò 
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Differences between  

Anti-kickback Statute and Stark 

ñComparison of the Anti-Kickback Statute and Stark Lawò Health Care Fraud Prevention and Enforcement Action Team 

(HEAT), Office of Inspector General (OIG), http://oig.hhs.gov/compliance/provider-compliance-

training/files/StarkandAKSChartHandout508.pdf (Accessed 10/7/13). 

Anti-kickback Statute Stark Law 

Referrals From anyone From a physician 

Items/Services Any items/services Designated health services 

Intent 
Must be proven  

(knowing & willful) 

No intent required 

Intent required for civil monetary 

penalties for knowing violations 

Penalties Criminal and civil penalties Civil penalties only 

Exceptions Voluntary safe harbors Mandatory exceptions 

Federal Health 

Care Programs 
All Medicare/Medicaid 
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Stark Law Exceptions 
ÅAny financial relationship between a healthcare entity and a 

physician providing DHS must fall within an exception to be 

legally permissible   

Å Promotes practice integration and protects arrangements where 

there is little risk of abuse 

Å 35 exceptions to Stark that fall under 3 categories: 

Å Exceptions that apply to both ownership/investment interests 

and compensation arrangements 

ÅExceptions that apply only to ownership/investment interests 

Å Exceptions that apply only to compensation arrangements 
 

ñHealth Care Fraud and Abuse:  Practical Perspectivesò Edited by Linda A. Baumann, Washington, DC:  American Bar 

Association, 2002, p. 106; 42 C.F.R. 411.355-411.357; ñLimitations on certain physician referrals,ò  42 U.S.C. 

1395nn(a)-(e), (2012). 
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Stark Law Exceptions 

Å Group Practice Arrangements with a 

Hospital Exception 

Å Payments by a Physician Exception 

Å Fair Market Value Compensation 

Exception 

Å Remuneration Provided by a Hospital 

to a Physician Exception 

Å Physician Services Exception 

Å Prepaid Plans Exception 

Å Physician Incentive Plan Exception 

Å Risk-sharing arrangements  

Å Compliance Training  

Å Obstetrical malpractice insurance 

subsidies  

 

Å Ownership/Investment Interests in: 

ÅPublicly-Traded Securities Exception 

ÅRural Area Exception 

ÅñWholeò Hospital Exceptions 

ÅHospitals Located in Puerto Rico 

Exception 

Å Rental of Office Space Exception 

Å Rental of Equipment Exception 

Å Bona Fide Employment Exceptions 

Å Isolated Transactions Exception 

Å Electronic Prescribing Items and 

Services Exception  

Å Electronic Health Records Items and 

Services Exception 
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Stark Law Exceptions 

Å Personal Service Arrangement 

Exception 

Å Medical Staff Incidental Benefits 

Exception 

Å Indirect Compensation Arrangements 

Exception 

Å In-office Ancillary Services Exception 

Å Services Furnished by an Organization 

to Enrollees Exception 

Å Services Provided by Academic 

Medical Centers Exception 

Å Nonmonetary Compensation Exception 

Å Retention Payments in Underserved 

Areas Exception 

 

Å Implants Furnished by an ASC 

Exception 

Å EPO and other dialysis drugs in ESRD 

Å Preventative screening services, 

immunizations, vaccines 

Å Eyeglasses and lens following cataract 

surgery  

Å Specialty Hospital Exceptions 

Å Intra-Family Members in Rural Areas 

Exception 

Å Physician Recruitment Exception 

Å Charitable Donations by a Physician 

Exception 

Å Community-Wide Health Information 

Systems Exception 
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Provider Self-Referral Disclosures under Stark 
Å ACA required CMS to create Self-Referral Disclosure Protocol (SRDP) 

Å Financial incentives to providers to self-disclose actual or potential 

Stark violations 

Å CMS settled 69 violations of the physician self-referral statute from 

2011-2015 

Å OIG established a distinct Self-Disclosure Protocol for violations of 

AKS in 1998, and revised the Self-Disclosure Protocol in April of 2013 

Å CMS finalizes changes associated with PFS Payments including the 

Physician Quality Reporting System, the Physician Value-Based 

Payment Modifier, and the Medicare Electronic Health Record 

Incentive Program starting in 2016 

 
ñSelf-Referral Disclosure Protocol,ò Centers for Medicare & Medicaid Services, http://www.cms.gov/Medicare/Fraud-and-

Abuse/PhysicianSelfReferral/Self_Referral_Disclosure_Protocol.html (Accessed 10/7/13); ñSelf-Referral Disclosure Protocol Settlements,ò 

Centers for Medicare & Medicaid Services, http://www.cms.gov/Medicare/Fraud-and-Abuse/PhysicianSelfReferral/Self-Referral-Disclosure-

Protocol-Settlements.html (Accessed 9/4/2014); ñSelf-Disclosure Information,ò Office of Inspector General, U.S. Department of Health and 

Human Services, http://oig.hhs.gov/compliance/self-disclosure-info/index.asp (Accessed 10/7/13); ñUpdated OIGôs Provider Self-Disclosure 

Protocolò Office fo Inspector General, U.S. Department of Health and Human Services, https://oig.hhs.gov/compliance/self-disclosure-

info/files/Provider-Self-Disclosure-Protocol.pdf (Accessed 9/4/2014); ñProposed policy, payment, and quality provisions changes to the 

Medicare Physician Fee Schedule for Calendar Year 2016,ò Centers for Medicare & Medicaid Services, July 8, 2015, 

https://www.cms.gov/newsroom/mediareleasedatabase/fact-sheets/2015-fact-sheets-items/2015-07-08.html (Accessed 9/10/15).  
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False Claims Act (FCA) 

ÅWhen one ñknowingly presents, or causes to be 

presented, to an officer or employee of the United 

States government or a member of the Armed Forces 

of the United States a false or fraudulent claim for 

payment or approval, e.g., upcodingò 

ÅCivil penalties for false claims violations 

ÅWhistleblower Provision (Qui Tam) 

ÅState FCA statutes ï Can expand/alter provisions of 

federal law (state claims reviewed by OIG) 

ñFalse Claims Actò 31 U.S.C. 3729(a) (2006). ñState False Claims Act Reviews,ò Office of Inspector General, U.S. Department of 

Health and Human Services, http://oig.hhs.gov/fraud/falseclaimsact.asp (Accessed 08/03/12); "State False Claims Act 

Requirements for Increased State Share of Recoveries," Social Security Act Ä 1909. 
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Recent Trends and Cases 

Å 2014 ï over $5.7 billion in recoveries under the FCA 

Å 2015 ï first 6 months have racked up $1.96 billion  

in settlements and judgments brought by the 

government and qui tam relators 

ÅSeveral settlements alone have approached  

$500 million 

ñ2015 Mid-Year False Claims Act Update,ò By Robert C. Blume et al., Gibson Dunn, July 8, 2015, 

http://www.gibsondunn.com/publications/pages/2015-Mid-Year-False-Claims-Act-Update.aspx (Accessed 9/8/15). 
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Fraud Enforcement Recovery Act (FERA) 

ÅSigned in May 2009  

ÅNo specific intent needed to defraud 

ÅGovernment need only show a person acted ñknowinglyò by: 

ÅHaving actual knowledge of the information 

ÅActing in deliberate ignorance of the truth or falsity of the 

information 

ÅActing in reckless disregard of the truth or falsity of the 

information 

ñFraud Enforcement and Recovery Act, Sec. 4ò Pub. Law 111-21, 123 Stat. 1617 (May 20, 2009), p. 1623-1624. 
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Health Care Fraud Prevention & 

Enforcement Action Team (HEAT) 
ÅMission 

ÅGather resources across government to help prevent waste, fraud & 

abuse in Medicare & Medicaid 

ÅReduce skyrocketing health care costs & improve quality of care  

ÅHighlight best practices by providers & public sector employees who are 

dedicated to ending waste, fraud & abuse in Medicare 

ÅBuild upon existing partnerships between DOJ & HHS to reduce fraud & 

recover taxpayer dollars 

ÅHEAT recovered $3.3 billion in taxpayer dollars in 2015 

ÅWith a total ROI of more than $27.8 billion to the Medicare Trust Funds 

ñHeat Task Force Official Website,ò stopmedicarefraud.gov (Accessed 9/23/10). ñSebelius: New Fraud Prevention Team Will Turn Up 

Heat,ò By Ben Amirault, Health Leaders Media, May 21, 2009, 

http://www.healthleadersmedia.com/content/233446/topic/WS_HLM2_FIN/Sebelius-New-Fraud-Prevention-Team-will-Turn-up-

Heat.html (Accessed 5/21/09); ñDepartments of Justice and Health and Human Services announce record-breaking recoveries resulting 

from joint efforts to combat health care fraudò U.S. Department of Health & Human Services, February 26, 2014, 

http://www.hhs.gov/news/press/2014pres/02/20140226a.html (Accessed 4/21/14). 
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Medicare Fraud Strike Force 

Å A multi-agency team of investigators at all 

governmental levels 

Å Part of HEAT 

Å Established in March 2007 

Å Nine locations 

Å Designed to combat Medicare fraud through using 

Medicare data analysis techniques and focusing on 

community policing 

ñMedicare Fraud Strike Force Charges 89 Individuals for Approximately $223 Million in False Billingò Department of Justice 

Office of Public Affairs, May 14, 2013, http://www.justice.gov/opa/pr/2013/May/13-crm-553.html (Accessed 10/7/13). 
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Dodd-Frank Act 

ÅCreates new protections and incentives for 

whistleblowers in any type of financial fraud, including 

false claims 

ÅñBountyò provision 

ÅExpands the Sarbanes-Oxley Act (SOX) 

ñDodd-Frank: Picking Up Where SOX Fell Shortò By Lynne Ann Anderson and Meredith R. Murphy, New Jersey 

Labor and Employment Law, Posted on DrinkerBiddle.com, Spring 2012, 

http://www.drinkerbiddle.com/Templates/media/files/Outside%20Publications/2012/picking-up-where-sox-fell-

short.pdf (Accessed 8/7/12), p. 19. 
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Fair Market Value (FMV) Defined 

ÅFMV ï The value in armôs-length transactions, 

consistent with the General Market Value 

ÅGeneral Market Value ï ñéthe price that an asset 

would bring as a result of bona fide bargaining 

between well-informed buyers and sellers who are not 

otherwise in a position to generate business for the 

other partyéò 

"Program Integrity; Medicare and State Health Care Programs; Permissive Exclusions," 42 CFR 1001.952(b)(5), (2009), p. 735; "Medicare 

and Medicaid Programs; Physicians' Referrals to Health Care Entities with Which They Have Financial Relationships (Phase III): Final 

Rule" Federal Register Vol. 72, No. 171 (September 5, 2007), p. 51081; The Stark Law (as stated in the U.S. code) also equates the terms 

Fair Market Value and General Market Value, to wit: ñThe term ófair market valueô means the value in armôs length transactions, consistent 

with the general market value.ò From ñLimitation on Certain Physician Referralsò 42 U.S. 1395nn (April 4, 2012). 
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Fair Market Value (FMV) Defined 
ÅU.S. ex rel. Obert-Hong v. Advocate Health Care footnote - FMV may 

differ from traditional economic valuation formulae, which take into 

account referrals 

ÅBecause Anti-kickback Statute prohibits any inducement for referrals, 

they must be excluded from any calculation of fair value 

ÅAmerican Lithotripsy Society v. Thompson - Proving that an 

arrangement is FMV is imperative in complying with Starkôs requirements  

ÅñPayment exceeding fair market value is in effect deemed payment 

for referralsò 

ÅIn court, FMV determination may be based on a ñbattle of the expertsò 

ñU.S. ex rel. Obert-Hong v. Advocate Health Care,ò 211 F.Supp.2d 1045, 1049 (N.D. Ill. 2002); ñAm. Lithotripsy Socôy v. 

Thompson,ò 215 F.Supp.2d 23, 27 (D.D.C. 2002). 
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Increasing Regulatory Scrutiny of  

Hospital-Physician Relationships 

Chronology of cases reflects  

emboldened government enforcement 
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Relevant Fraud & Abuse Case Law 

U.S. ex rel. Richard Raugh v. McLeod Regional Medical Center 

Å ñ[t]he claims for services referred, ordered or arranged by those 

physicians were alleged to be false in three respects:   

ÅFirst, Section 1877 of the Social Security Act, 42 USC 139nn (also known as 

Stark II), prohibited McLeod from billing Medicare for items or services referred 

or ordered by physicians with whom it had such financial relationships.   

ÅSecond, McLeod forfeited its right to submit those claims to the federal health 

care programs by paying remuneration intended to induce those and other 

referrals in violation of the Anti-Kickback Statute, 42 USC 1320a-7(b).   

ÅAnd third, McLeod certified falsely on Medicare cost reports that the services 

identified or summarized were not provided or procured through payment 

directly or indirectly of a kickback or billed in violation of federal law.ò 

ñMcLeod Regional Medical Center to Pay U.S. Over $15 Million to Resolve False Claims Act Allegations,ò U.S. Dept. of Justice, Press 

Release, November 1, 2002, Accessed at http://www.justice.gov/opa/pr/2002/November/02_civ_634.htm (Accessed 10/3/2012). 
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Relevant Fraud & Abuse Case Law 

U.S. v. Covenant Medical Center 

ÅFive of Covenantôs physicians were reportedly among the highest-

paid physicians in the entire U.S., making as much as $2.1 million, 

despite Covenantôs tax exempt status 

ÅAmounts significantly exceeded the 75th percentile for physician 

compensation in respective specialties 

Å Significant discrepancies between the compensation paid to the 

five Covenant physicians, as compared to the compensation paid 

to physicians in the region and around the country 

ñCovenant Medical Center to Pay U.S. $4.5 Million to Resolve False Claims Act Allegationsò Press Release, United States 

Department of Justice, August 25, 2009, http://www.usdoj.gov/opa/pr/2009/August/09-civ-849.html (Accessed 9/11/09); ñCovenant 

to pay feds $4.5M to settle fraud allegationsò Waterloo Cedar Falls Courier, August 25, 2009, 

http://www.wcfcourier.com/articles/2009/08/25/news/breaking_news/doc4a94156271f78380125347.txt (Accessed 9/11/09). 
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Relevant Fraud & Abuse Case Law 

U.S. v. Bradford Regional Medical Center 

Å Two physicians and the Medical Center had a direct financial relationship 

through non-compete clause of a sublease agreement for a nuclear 

camera  

Å Court used a FMV analysis to determine legal impermissibility of the 

sublease arrangement, applying Starkôs definition of FMV and ñvalue or 

volumeò standard  

Å Significant exchange was the non-compete payments that required the 

physicians to not engage in the nuclear camera business 

ñExecutive Summary of Report of Charles T. Day, CPAò Case 1:04-cv-00186-MBC, September 10, 2008, p. 17. 
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Relevant Fraud & Abuse Case Law 
U.S. v. Bradford Regional Medical Center 

Å Court remarked: 

ÅñA ófair market valueô to the doctors to get out of the nuclear camera 

business was roughly the amount of money they would make by staying 

in the business and referring their patients to their own cameraò 

Åñto the hospital, ófair market valueô é was roughly the amount of money 

they would expect to gain from the doctors no longer referring their 

patients to their own cameraò 

ÅñWhile the value agreed upon by parties who are in a position to refer 

business to each other and who take into account anticipated referrals 

will be a fair value as between the parties, such an arrangement is not 

ófair market valueô under the Stark Actò 

ñExecutive Summary of Report of Charles T. Day, CPAò Case 1:04-cv-00186-MBC, September 10, 2008, p. 48-50. 
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Relevant Fraud & Abuse Case Law 

U.S. ex rel. Drakeford v. Tuomey 

Å Hospital paid 19 part-time physicians an amount beyond FMV by taking 

into account the volume or value of referrals 

Å 10-year contract for part-time employment 

Å Productivity bonus 

Å Incentive bonus 

Å Physician productivity fell between the 50th and 75th percentile, but 

compensation was over the 90th percentile 

Å Provides insight into what constitutes reasonable wRVU compensation 

Å Government ï Compensation per wRVU should not exceed the 75th 

MGMA percentile without substantial justification  

Tuomey Healthcare Sys., Inc., No. 10-1819, 2012 U.S. Ct. App. WL 1059849, at *6. 
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Relevant Fraud & Abuse Case Law 
U.S. v. Campbell 

Å Recruitment initiative  

Å Included ñentering into part-time employment contracts with local 

community cardiologists in private practices, who had patients they 

could refer to University Hospital for cardiac-related procedures.ò 

Å Providers incur potential Stark liability as individuals by referring 

patients to healthcare entities with whom they have a financial 

relationship if fixed compensation amount can be seen as an 

remuneration for patient referrals in the absence of services performed 

by the physician as called for in the employment agreement 

ñU.S. v. Campbell,ò 2011 U.S. Dist. LEXIS 1207 p. 4. 
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Relevant Fraud & Abuse Case Law 
U.S. ex rel. Baklid-Kunz v. Halifax 

Å Kickbacks paid to providers through incentives and pooled 

compensation 

Å Physicians compensated two to four times their respective annual 

base salary 

Å Incentives equivalent to 15% of the hospitalôs oncology programôs 

operating margin 

Å Neurosurgeons paid over $2 million annually (greater than 100%  

of the 90th percentile of neurosurgeon compensation) and annual 

bonuses over $1 million 

Å March 10, 2014 - Halifax settled with the U.S. government for $85 million 

 ñUnited States Government Intervenes in Health Care Fraud Suit Against Halifax Hospital After Two Years of Investigating Fraud and 

Stark Allegations,ò September 19, 2011. 

ñDOJ asks Halifax Health to pay up to $600 million in whistleblower caseò The Pathology Blawg, June 6, 2013, 

http://pathologyblawg.com/medical-news/doj-asks-halifax-health-pay-up-600-million-whistleblower-case/ (Accessed 10/3/2013). 

ñDamages in whistle-blower Medicare fraud case against Halifax Hospital could hit $1Bò By Marni Jameson, Orlando Sentinel, July 5, 

2013, http://articles.orlandosentinel.com/2013-07-05/health/os-whistleblower-medicare-fraud-halifax-20130705_1_elin-baklid-kunz-

damages-marlan-wilbanks (Accessed 10/3/2013). 
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Relevant Fraud & Abuse Case Law 

U.S. ex rel. Heesch v. Diagnostic Physicians Group 

Å The Clinicôs compensation to the physician group allegedly 

included a percentage of the money collected from Medicare 

for tests and procedures the providers referred to the Clinic 

Å Government alleged that physicians ñreceived a financial 

benefit from ordering tests at [the Clinic] that they did not 

receive from referring tests to other clinics and hospitalsò 

ÅPhysicians were ñcompensated for order tests outside  

their specialtiesò 

ñThe United Statesô Complaint in Interventionò in ñU.S. ex rel. Heesch v. Diagnostic Physicians Groupò Civil Action No. 11-0364-KD-B, S.D. 

Ala., (Aug. 8, 2013), p. 29. ñUS Joins False Claims Act Lawsuit Alleging Illegal Physician Compensation by Mobile, Ala. Health Firmò US. 

Department of Justice Office of Public Affairs, http://www.justice.gov/opa/pr/2013/July/13-civ-768.html,  July 8, 2013, (Accessed 10/7/13). 
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Relevant Fraud & Abuse Case Law 

U.S. ex rel. Parikh v. Citizens Medical Center 

Court Order ï Motion to Dismiss 

Å Citizenôs Medical Center allegedly paid bonuses and 

financial incentives to physicians who referred patients 

for treatment 

ÅPhysiciansô income more than doubled when they 

became employed by Citizenôs Medical Center 

ÅCitizenôs Medical Center allegedly lost money on the 

physiciansô practices 

ñUnited States ex rel. Parikh v.  Citizens Medical Center, et al., Memorandum and 

Order,ò Civil Action No. 6:10-CV-64 (S.D.T.X. September 20, 2013), p. 1, 28. 
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Relevant Fraud & Abuse Case Law 
U.S. ex rel. Parikh v. Citizens Medical Center 

Court Order ï Motion to Dismiss 

Åñif true, [the allegations] provide a strong inference of the existence of a 

kickback schemeò 

ÅñEven if the cardiologists were making less than the national median 

salary for their profession, the allegations that they began making 

substantially more money once they were employed by Citizens is 

sufficient to allow an inference that they were receiving improper 

remunerationò  

ÅñThis inference is particularly strong given that it would make little 

apparent economic sense for Citizens to employ the cardiologists at a 

loss unless it were doing so for some ulterior motive ï a motive Relators 

identify as a desire to induce referralsò 

 

ñUnited States ex rel. Parikh v.  Citizens Medical Center, et al., Memorandum and 

Order,ò Civil Action No. 6:10-CV-64 (S.D.T.X. September 20, 2013), p. 1, 28. 
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Relevant Fraud and Abuse Case Law 

 

 

U.S. ex rel. Reilly v. North Broward Hospital District 

Relatorôs Third Amended Complaint 

ÅComplaint alleges North Broward employed physicians at a loss, which 

losses were offset by inpatient and ancillary fees generated by referrals 

ÅComplaint alleges North Broward compensated employed physicians: 

Åñ(1) at levels which exceeded the fair market value of their personal 

services,  

Å(2) at levels which were not commercially reasonable if the physicians were 

not in a position to generate referral business for Broward Health, and  

Å(3) at levels which were determined and paid based in part on the volume 

and value of inpatient and outpatient referrals by such physicians to 

Broward Health hospitals and clinics.ò [emphasis added] 
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Relevant Fraud and Abuse Case Law 

U.S. ex rel. Reilly v. North Broward Hospital District 

Å North Broward allegedly tracked the volume and value of referrals 

by employed physicians in ñContributive Margin Reportsò 

Å The complaint alleges that these reports track ñthe revenue from 

every admission, every ancillary, anything thatôs done to patients of 

employed physicians.ò 

Å The complaint alleges that employing physicians at a loss ñis only 

sustainable by anticipating and allocating hospital referral profits to 

cover the massive direct losses from excessive physician 

compensation.ò 

Å North Broward settled the case for $69.5 million in September 2015 

ñUnited States ex rel. Reilly v. North Broward Hospital District, et al.,ò Case No. 10-60590-CV (S.D.Fla. September 11, 2012), 

Relatorôs Third Amended Complaint Under Federal False Claims Act, p. 8, 29-31; ñFlorida Hospital District Agrees to Pay United 

States $69.5 Million to Settle False Claims Act Allegationsò U.S. Department of Justice, September 15, 2015, 

http://www.justice.gov/usaosdfl/pr/floridahospitaldistrictagreespayunitedstates695millionsettlefalseclaimsact (Accessed 9/16/15). 

Textbook Reference 

Vol. 1  ̧Ch. 3  ̧Regulatory 

Page 354-365 

Healthcare Valuation 

Financial Appraisal of Enterprises, 

Assets & Services 

by Robert James Cimasi 

© John Wiley & Sons 2014 



American Society of Appraisers Healthcare Special Interest Groupôs (ASA HSIG)  

Multidisciplinary Advanced Education in Healthcare Valuation Program 

65 

Relevant Fraud and Abuse Case Law 

U.S. ex rel. Barker v. Columbus Regional Health System 

ÅTwo lawsuits filed by the same relator; together, both lawsuits allege 

Columbus Regional allowed its physicians to upcode for evaluation 

and management (E&M) services, compensation in excess of FMV, 

and medical directorship arrangements that were not commercially 

reasonable 

ÅColumbus Regional alleged to have given medical directorships to four 

oncologists in one physician practice, when only ten of the physicians 

in that practice saw patients 

ÅColumbus Regional alleged to have paid one oncologist, Dr. Andrew 

Pippas, in excess of a 2:1 compensation to collections ratio 

ÅBase pay for Dr. Pippas determined by number of work RVUs performed 

ñUnited States ex rel. Barker v. Columbus Regional Healthcare System et al.,ò Case No. 4-14-cv-

304 (M.D.Ga. December 29, 2014), Relatorôs Complaint, p. 12, 14, 27; ñUnited States ex rel. 

Barker v. Columbus Regional Healthcare System et al.,ò Case No. 4-12-cv-108 (M.D. Ga., May 

10, 2013), Relatorôs Amended Complaint, p. 11. 
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Relevant Fraud and Abuse Case Law 

U.S. ex rel. Barker v. Columbus Regional Health System 

ÅComplaint discusses reports provided by outside 

consultants regarding whether compensation paid to Dr. 

Pippas fit within FMV 

ÅReports issued in 2008, 2009, and 2013 

ÅNone of the reports analyze the commercially reasonableness of 

the compensation paid to Dr. Pippas, nor the commercial 

reasonableness of his medical directorship  

ÅParties settled the case in September 2015 for $25 million, 

with the possibility of further payments up to $10 million 

 

ñUnited States ex rel. Barker v. Columbus Regional Healthcare System et al.,ò Case No. 4-14-cv-304 (M.D.Ga. 

December 29, 2014), Relatorôs Complaint, p. 15-17, 23-24; ñGeorgia Hospital System and Physician to Pay More 

than $25 Million to Settle Alleged False Claims Act and Stark Law Violationsò U.S. Department of Justice, 

September 4, 2015, http://www.justice.gov/opa/pr/georgia-hospital-system-and-physician-pay-more-25-million-

settle-alleged-false-claims-act-and (Accessed 9/16/15). 
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Relevant Fraud and Abuse Case Law 

U.S. ex rel. Payne et al. v. Adventist Health System et al. 

ÅComplaint alleges Adventist hospitals employed physicians at a loss, 

knowing that referrals from employed physicians would offset those losses 

ÅñCompensating the doctors whose practices they have purchased at levels that 

not only exceed what (Adventist) can rationally pay while maintaining a 

physician practice that could be economically viable on its own merits, but that 

even more dramatically exceed what (Adventistôs) employee physicians could 

reasonably expect to earn if those physicians had continued to own and 

operate the business themselves.ò [Complaint, p. 56] 

ÅComplaint alleges Adventist could bear the losses only because Adventist 

hospitals tracked physician referrals 

ÅRelator is former risk manager of Park Ridge Health, an Adventist-affiliated 

hospital in Hendersonville, NC 
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Relevant Fraud and Abuse Case Law 

U.S. ex rel. Payne et al. v. Adventist Health System et al. 
Relatorôs Amended Complaint 

ÅPark Ridge Agreement with Southeastern Sports Medicine (SESM) 

ÅProfessional Services Agreement with Park Ridge, wherein SESM 

physicians would exclusively practice at Park Ridge locations in return 

for payment per RVU 

ÅPark Ridge lost $2.9 million in 2011 under this agreement with SESM 

ÅPark Ridge gained $3.6 million from inpatient and ancillary referrals 

from SESM from January-September 2011 

ÅLawsuit settled in September 2015 for $115 million 

 

ñUnited States ex rel. Payne et al. v. Adventist Health System et al.,ò Case No. 3:12cv856-W 

(W.D.N.C. February 13, 2013), Relatorôs Amended Complaint, p. 60, 68;  ñAdventist Health 

System Agrees to Pay $115 Million to Settle False Claims Act Allegationsò U.S. Department of 

Justice, September 21, 2015, http://www.justice.gov/opa/pr/adventist-health-system-agrees-pay-

115-million-settle-false-claims-act-allegations (Accessed 9/22/15). 
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FMV & Commercial Reasonableness 

ÅAn arrangement must simultaneously be at Fair Market 

Value and be Commercially Reasonable to be deemed 

legally permissible 

ÅFair Market Value  - Looks to the reasonableness of 

the range of dollars paid for a product or service 

ÅCommercial Reasonableness - Looks to the 

reasonableness of the business arrangement generally 

ñTread Carefully When Setting Fair Market Value: Stark Law Must Be Consideredò Joyce Frieden, November 1, 2003, 

http://findarticles.com/p/articles/mi_m0CYD/is_/ai_110804605 (Accessed 9/26/08). 
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Determining Commercial Reasonableness 

Å Some questions to consider: 

ÅIs it necessary to have a physician perform that service? 

ÅIs it necessary to have a physician of that specialty 

perform that service? 

Å Both the level of services and the consideration paid must 

be Commercially Reasonable for the arrangement to 

survive regulatory scrutiny 

ñExempt Healthcare Organizations: Meeting Commercial Reasonableness Thresholdsò By Robert James Cimasi and 

Michael Meissner, Consultantsô Training Institute, December 12, 2012, p. 22. 
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Definitions of Commercial Reasonableness 
HHS 

Å Arrangement appears to be ñéa sensible prudent business 

arrangement, from the perspective of the particular parties 

involved, even in the absence of any potential referralsò 

Stark II, Phase II 

Å ñAn arrangement will be considered ócommercially reasonableô 

in the absence of referrals if the arrangement would make 

commercial sense if entered into by a reasonable entity of 

similar type and size and a reasonable physician of similar 

scope and specialty, even if there were no potential for DHS 

referralsò 

ñMedicare and Medicaid Programs; Physiciansô Referrals to Health Care Entities With Which They Have Financial 

Relationships,ò Centers for Medicare and Medicaid Services, Federal Register, Vol. 63, Nol. 6, (January 9, 1998), p. 

1700; ñMedicare Program; Physiciansô Referrals to Health Care Entities With Which They Have Financial 

Relationships (Phase II); Interim Final Rule,ò Centers for Medicare and Medicaid Services, Federal Register, Vol. 69, 

No. 59, (March 26, 2004), p. 16093. 
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Definitions of Commercial Reasonableness 

IRS 

ÅFactors considered when determining the commercial 

reasonableness of a physician compensation arrangement: 

Å Specialized training and experience of the physician 

Å The nature of duties performed and the amount of responsibility 

Å Time spent performing duties 

Å Size of the organization 

Å National and local economic conditions 

ñBusiness Expenses,ò Department of the Treasury, Internal Revenue Service, Publication 525 (2014), p. 7. 
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Definitions of Commercial Reasonableness 

IRS 

ÅFactors considered when determining the  

commercial reasonableness of a physician 

compensation arrangement: 

Å Salary ranges for equivalent physicians in 

comparable organizations 

Å History of pay for the employee 

Å Availability of similar services in the geographic area 

ñBusiness Expenses,ò Department of the Treasury, Internal Revenue Service, Publication 525 (2014), p. 7. 
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Commercial Reasonableness 

Transaction Prerequisites 

Å Does the consideration paid for any aspect of the 

transaction fall within range of the FMV (or fall 

substantially below FMV)? 

Å Is the transaction a sensible, prudent business agreement 

even in the absence of any potential referrals? 

ÅCompensation must not be based on the ñvolume or 

valueò of referrals 

 ñCriminal Penalties for Acts Involving Federal Health Care Programsò 42 U.S.C.A. Ä 1320a-7b(b); ñHanlester Network v. Shalalaò 51 F.3d 

1390 (9th Cir. 1995); "Program Integrity; Medicare and State Health Care Programs; Permissive Exclusions," 42 CFR 1001.952(b)(5), (2009). 
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Commercial Reasonableness 
Qualitative Factors 

ÅDoes the arrangement accomplish a business purpose? 

Å Necessity of subject property interest 

Å Nature/Scope of subject property interest 

Å Enterprise/Organizational elements 

Å Quality, comparability, & availability of subject property interest 

Å Ongoing assessment, management control & other elements 

ÅIs the anticipated transaction for 

services/enterprises/assets under the subject agreement 

otherwise legally permissible? 
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Qualitative Analytical Steps in Commercial Reasonableness Threshold 
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Analytical Processes for Assessing the  

Necessity of the Subject Property Interest 
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Analytical Processes for Assessing the Nature &  

Scope of the Subject Property Interest 
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