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DISCLAIMER

All rights reserved. No part of this work covered by the copyrights herein may be reproduced or copied in any form or by any meansd graphically,
electronically, or mechanically, including photocopying, audio/video recording, or information storage and retrieval of any kindd without the express
written permission of the Co n s u | Training lsstituteE (CTIE), the National Association of Certified Valuators and AnalystsE (NACVA®), the Institute
of Business AppraisersE (IBAE), and the presenter.

The information contained in this presentation is only intended for general purposes.

It is designed to provide authoritative and accurate information about the subject covered. It is sold with the understanding that the copyright holder is
not engaged in rendering legal, accounting, or other professional service or advice. If legal or other expert advice is required, the services of an
appropriate professional person should be sought.

The material may not be applicable or suitable for the r e a d epecific needs or circumstances. Readers/viewers may not use this information as a
substitute for consultation with qualified professionals in the subject matter presented here.

Although information contained in this publication has been carefully compiled from sources believed to be reliable, the accuracy of the information is
not guaranteed. It is neither intended nor should it be construed as either legal, accounting, and/or tax advice, nor as an opinion provided by the
Co n s ul Tranng Ilesiitute (CTI), the National Association of Certified Valuators and Analysts (NACVA), the Institute of Business Appraisers (IBA),
the presenter,orthep r e s e fiirme r 6 s

The authors specifically disclaim any personal liability, loss, or risk incurred as a consequence of the use, either directly or indirectly, of any information
or advice given in these materials. Thei n s t r wpintoromag ot reflect those of the CTIl, NACVA, IBA, their policies, other instructors, or materials.

Each occurrence and the facts of each occurrence are different. Changes in facts and/or policy terms may result in conclusions different than those
stated herein. It is not intended to reflect the opinions or positions of the authors and instructors in relation to any specific case, but, rather, to be
illustrative for educational purposes. The user is cautioned that this course is not all inclusive.

© 2017 National Association of Certified Valuators and Analysts (NACVA). All rights reserved. A 5217 South State Street, Suite 400, SLC, UT, 84107.
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Presenter BIo

Todd A. Zigrang, MBA, MHA, FACHE, ASA is the President of HEALTH CAPITAL
CONSULTANTS (HCC), where he focuses on the areas of valuation and financial
analysis for hospitals, physician practices, and other healthcare enterprises. Mr.
Zigrang has over 20 years of experience providing valuation, financial, transaction
and strategic advisory services nationwide in over 1,000 transactions and joint
ventures involving acute care hospitals and health systems; physician practices;
ambulatory surgery centers; diagnostic imaging centers; accountable care
organizations, managed care organizations, and other third-party payors; dialysis
centers; home health agencies; long-term care facilities; and, numerous other
ancillary healthcare service businesses. Mr. Zigrang is also considered an expert
in the field of healthcare compensation for physicians, executives and other
professionals.

Mr. Zigrang is the co-author of the MA d v i s@uidé ® Healthcare T 2" Editiond (AICPA, 2015),
numerous chapters in legal treatises and anthologies, and peer-reviewed and industry articles such as:
The Ac c o u n tBasmés® Manual (AICPA); Valuing Professional Practices and Licenses (Aspen
Publishers); Valuation Strategies; Business Appraisal Practice; and, NACVA QuickRead. Additionally, Mr.
Zigrang has served as faculty before professional and trade associations such as the American Bar
Association (ABA); the National Association of Certified Valuators and Analysts (NACVA); Physician
Hospitals of America (PHA); the Institute of Business Appraisers (IBA); the Healthcare Financial
Management Association (HFMA); and, the CPA Leadership Institute. You can see his full CV at
https://www.healthcapital.com/hcc/htmi2pdf31/TZigrang_CV.pdf
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ATension Between MACRA and Fraud & Abuse Laws

AConcluding Remarks
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Overview

Aln response to the advent of value-based reimbursement
(VBR), most recently through MACRA, which concepts
emerging reimbursement models rely upon to incentivize
providers to achieve better outcomes at lower cost,
hospitals are increasingly seeking closer relationships with
physicians

APractice acquisitions

ADirect employment

AProvider services agreements (PSAS)
A Co-management

AJoint venture arrangements
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Overview

A Corresponding with this growing trend toward hospital-physician
alignment, and specifically toward vertical integration, | . entegratibnh €
of providers at different points along the continuum of care, such as a
hospital partnering with a skilled nursing facility (SNF) or a physician
group, 0 t here has been i ncreased fed
oversight regarding the legal permissibility of these arrangements

A More intense regulatory scrutiny related to the Anti-Kickback Statute
(AKS) and the Stark Law, especially as these fraud and abuse laws relate
to potential liability under the False Claims Act (FCA)

A Many of the exceptions and safe harbors in both the Stark Law and AKS
require that any consideration paid to physicians not exceed the range of
Fair Market Value (FMV) and be deemed commercially reasonable

AThe V lue of P ovider I ntegr tion() American Hospi t aprovidtegstoe pdffAcdessed 1/1408)r ¢
pZS AiHe Ith Ca Fraud d Abu Control Program Reporto U.S. Diepart me
https://oi ghh .gov / eports-and-pul bI t ns/hcfac /(A d5/18/17) H alth Care Fraud and Abuse Contr IP ogram: Annual Report for FY 1997" By The

Department of Health and Human Services & The Depart tme t of Justice, Report for the United States Congress, Washington, DC, 1998; "Health Care Fraud
and Abuse Control Pro g am: Annual R p ort for FY 2007" By The Departmem of Health and Human Services & The Department of Justice, Report for the
U ited States C g s, Washin gt n, DC, 2008; "Health Care Fraud and Abuse Control IProgram:AnnuaI Report for FY 2013" By The Department of Health

and Human Sen &Tthtmetht , Report fo thUtdStth Whgt n, DC, 2014. "Criminal Penalties for Acts Involving
F deral He IthC e Programs” 42 U.S.C. A1320a 7b(b)(3)(B)(2012) “Limitations on Certain Physician Referrals" 42 U.S.C. A1395nn(a)(1) (2012);
iPer sonal Services an d ManAg&onk.n asr(un) (zum'b) 42 nc Fa REi de EI8pENNGe)(2nE@0L0);, Re
fv\,n)%‘?i:r iGen al Exceptions to the Refe al bition Rel aitddd . t3d§5EcEt)t( ®v)r(t§3) s
(O to th Referral Prohibition Rel t dAA‘a.d G(Sr?\peﬂﬂaﬂ)o EnMrV nde -e:ys 42 dC
ilNACVA/EE &‘I QO 7 AﬂnUQ| COHSU“QHTS Corﬂte[ence ki ckback Rul es, 0 By: Robert A. Wade‘ Esq. and Marcie Rose 192008ne, Esq.,
* http://c // nte th Cpro. /pdf/contenV207583 pdf(A cccccc d 10/29/15) p 6, 48.

}4_% \;’ f L’N >Ago, |L ‘JL \F’_;*} Zﬂl E 2017 National Association of Certified Valuators Gar



Overview

MMhe Left Hand Doesnot Know oOWh at

OIG

HHS . DOJ
. Value-Based Fraud & Abuse .

Reimbursement Laws
MACRA Stark
ACOs Anti-Kickback Statute
Vertical Integration False Claims Act
Physician-
Hospital
Alignment
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Medicare Access & CHIP
Reauthorization Act of 2015
(MACRA)
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MACRA Overview

(A)
Medicare Access and
CHIP Reauthorization Act

(MACRA)
(©) (B) ©
Merit-based Quality Al .
i ternative
Incentive 4—@— Payment —@—>
Payment Models
Payment System Program (APM)
(MIPS) (QPP)
o) "
MIPS Criteria APM Criteria
(D.2) 03 (D.4) = 3
(D.1) Advancing Care Clinical Practice Resource Use/ (F.1) p (. )t E t'(t R) K
Quality Infomation Improvement Reduced Cost Use of Certified aymens Y S
(60% of 0 Activities ) EHR Conditioned on | | Bearing for Poor
reimbursement) . (25% of (15% of . (0% of Technology Achievement of | | Performance &
reimbursement) reimbursement) reimbursement) Quality Criteria Losses
@ 7
©)
Advanced APMs
(G.2)
(G.1) . (G.3) (G.4) (G.5)
Medicare Shared Next Generation Comprehensive Certain End- Certain One (H)
) Accountable X Other Advanced
Savings Program C Primary Care stage Renal Care Models
are . - ) Payor APMs
Tracks 2-3 Oroanizations Plus Disease Models with 2-Sided Medicaid
(MSSP) aco) (CPC+) (ESRD) Risk (¢.9.. Medicaid)
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MACRA Overview

AThe Medicare Access and CHIP Reauthorization Act
of 2015 (MACRA) In part shifts physician
reimbursement from a volume-based approach to a

value-based approach

AReplaced failed sustainable growth rate (SGR)
formula with the Quality Payment Program (QPP)

AfPaying providers based on the quality, value, and
results of the care they deliver and not piecemeal for
iIndividual services regardless of the clinical need for

or appropriateness of thoseservi c e s 0

: | airs.org/healthpolicybriefs/brief_pdfs/healthpolicybrief_166.p ces:
/,f based Incentive Payment System (MIPS) and Alternative Payment Model (APM) Incentive under the Physician Fee Schedule.
N\ NACVA;%B’ E;[.I 20 7 A nnud | C onsu l 'a HTS C O ﬂfe[ EMNCE  and Criteria for Physician-Focused Payment Models " Federal Register Vol .81 No. 214 (Nov. 4, 2016) p. 77010 .
i 2
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MACRA Required Participants

AAlready participating in an Advanced APM -OR-
AMeet the Minimum Billing/Patient Population
Requirements
AAnnually billing Medicare > $30,000 in Part B allowed
charges -AND-
AAnnually care for >100 Medicare patients

ATo participate in MIPS, providers must:
ABe a Medicare provider prior to 2017

ABe a:
Physician 1 Clinical nurse specialist
Physician assistant (PA) 1 Certified registered nurse
Nurse practitioner (NP) anesthetist (CRNA)
% @ﬁ 2017 Annual Consultants Conference ﬁ;ﬂ%;;ZQig&f}fﬁ&;ﬁﬁf?ﬁty reymentprogram,
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MACRAGsS OPP Ti me

ANovember 4, 2016: Final Rule Issued by the Centers
for Medicare & Medicaid Services (CMS)

AJanuary 1, 2017: Start of First Performance Period

A CMS projects up to 90-95% of Medicare Part B billings and
500,000 physicians will be affected by MIPS starting in 2017

AMarch 31, 2018: Performance Data Due to CMS

AJanuary 1, 2019: Providers Begin Receiving
Payment Adjustmentso ( based on dat a
submitted in March 2018)

"Quality Payment Program" CMS, Quality Payment Program, https://qpp.cms.gov/

(Accessed 4/3/17). "Implementing MACRA" Health Affairs, (March 27, 2017),
f o QO 7 A | C | T C f http://healthaffairs.org/healthpolicybriefs/brief_pdfs/healthpolicybrief_166.pdf
NNACVA/E;? &-I nnuad onsulitants conrerence (Accessed 4/3/17), p. 7.
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MACRA Participation Structure

“ .

A
-~

AClinicians can choose between two paths:

AParticipation in Merit-Based Payment System (MIPS)

Clinicians can choose to not participate, participate
partially, or participate fully

ONo participation: 4% downward payment
adjustment in 2019

OPatrtial participation: Positive or neutral payment
adjustment

OFull participation: Up to 4% payment adjustment
in 2019

"Quality Payment Program" CMS, Quality Payment
WNACVA};% &‘I 20 / An nu QI C ons UI 'a nTS C O ﬂfel ence Program, https://gpp.cms.gov/ (Accessed April 3, 2017).
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MACRA MIPS Reimbursement

AThose who participate fully will earn a positive
payment adjustment

AMIPS reimbursement is based on 4 criteria:

A Quality: Currently determines 60% of Medicare
reimbursement, but is decreasing to 30% in 2018

A Advancing Care Information: Currently determines 25% of
Medicare reimbursement

A Clinical Practice Improvement Activities: Currently
determines 15% of Medicare reimbursement

A Cost: Currently determines 0% of Medicare
reimbursement but will increase to 30% in 2018

,«\,uafw.». - " Wh athe@Vierit-based Incentive Payment System (MIPS)?" Quality Payment Program, Centers
PR for Medicare & Medicaid Services, https://gpp.cms.gov/learn/gpp (Accessed 5/16/17). "Quality

W NACVA/EE 2? i I 2017 Annual Consultants Conference Payment Program" CMS, Quality Payment Program, https://qpp.cms.gov/ (Accessed 4/3/17).
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Participation In
Alternative Practice Models (APMs)

ACMS partners with clinician community to
provide added incentives for higher quality and
cost-efficient care

AThree main requirements:
A Certified EHR technology (CEHRT)

AReimbursement of payments on measures
comparable to MIPS

AAgreement to take on financial burden or meet
specifications of Medical Home

P N /fj-, "Implementing MACRA" Health Affairs, (March 27, 2017),
VS Y TN : + : http://healthaffairs.org/healthpolicybriefs/brief_pdfs/healthpoli
NA @I 2017 Annual Consultants Conference Cybrit 166.pdf (Acoassed A/3/17), p. 5.
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Participation In
Alternative Practice Models (APMs)

AExamples of advanced APM models include:

AMedicare Shared Savings Program Tracks
(MSSP) Next Generation ACOs

AComprehensive Primary Care Plus (CPC+)
AEnd-Stage Renal Disease Model (ESRD)
AOne Care Models with 2-Sided Risk

AQuality Payment Programo Centers for Me
Quality Payment Program, https://gpp.cms.gov/learn/apms (Accessed 4/3/17).
E 2017 Nat onal Association of Cer ified ‘\uatorsl&r
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Participation In
Alternative Practice Models (APMs)

AAPMs have increased rapidly

AFrom their inception as part of the ACA, the four APMs
offered by CMS in 2017 now have:

359,000 participating clinicians

12.3 million participating Medicare and Medicaid beneficiaries

AWhereas participation in MIPS incentivizes high
guality yet efficient care through a performance-based
payment adjustment, APM participants will earn
Incentive payments for participating in an innovative
payment model

"Quality Payment Program" CMS, Quality Payment Program, https://gpp.cms.gov/ (Accessed
4/3/17) . "Changing How Doctors Get PaiMofienBy Da
Healthcare, http://www.modernhealthcare.com/article/20170311/MAGAZINE/303119983

% @ﬁ 2017 Annual Consultants Conference  (Accessed S/26117).
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MACRA Payment Structure

& Timeline

A B C D E
1 |Performance Year 2017 2018 2019 2020
2 | Payment Adjustment Year 2019 2020 2021 2022
MIPS
3 | Maximum Positive Payment Adjustment 4% 5% 7% 9%
4 | Maximum Negative Payment Adjustment -4% -5% -T1% -9%
5 [MIPS Performance Category Weights
6 Quality 60% 50% 30% 30%
7 Cost 0% 10% 30% 30%
8 Improvement Activities 15% 15% 15% 15%
9 Advancing Care Information 25% 25% 25% 25%
Advanced APMs
10 | Bonus Quality Payment 5% 5% 5% 5%

@“I 2017 Annual Consultants Conference
&> Chicago, IL | June7-10,2017

"Quality Payment Program" CMS, Quality Payment Program,
https://gpp.cms.gov/ (Accessed 4/3/17).
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MACRA Ramifications

AMuch debate still surrounding MACRA and the QPP i whether its
stated goals will, in fact, be accomplished through its provisions

AMACRAs ou g hfixo t e dii care Part B SGR
policy, hospitals were ablet o niiaé& kK up t heir em
services as 0 prcbavge tdohnical teesdoetieds ar
services. 0

AMACRAost ensi bl y r ect ipajmendanamaly, sO
l.e. Jphysician services are worth more to Medicare in hospital
employment than in private practice.o

AHowever, in reality, #End&Rherinanodt L
of the existing payment differentials while reducing some payments
for hospital ambulatory services provided more than 200 yards from
the main hospital campus. 0

f T N
A' “The Tangled Hospital-Physician Relationship" By Jeff Goldsmith, Nathan Kaufman, and Lawton Burns, Health Affairs Blog (May
“NACVA& @‘TI QO / Annual Consultants Conference . Nathan Kaufman, and L

9, 2016), http://healthaffairs.org/blog/2016/05/09/the-tangled-hospital-physician-relationship/ (Accessed 5/16/17).
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The Threshold of
Commercial Reasonableness
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Definition of
Commercial Reasonableness

Alnternal Revenue Service

AThe 1993 Exempt Or gReasormlae i ¢
Compensationo

MReasonabl e compensation |
would ordinarily be paid for like services by like
organizations in like circumstanceso

AChapter 2 of MBusindss Exgetnisers 05 :

N @easonable pay is the amount that a similar
business would pay for the same or similar serviceso
[emphasis added]

"Reasonable Compensation" By Jean Wright and Jay H. Rotz, Exempt Organizations Continuing

&,«v)& BN, /m; Professional Education (1993), http://www.irs.gov/publirs-tege/eotopici93.pdf (Accesse d 9/4/2012), p. 3.
Sk "Publication 535 - Business Expenses" Internal Revenue Service, 3/4/13, http://www.irs.gov/publirs-
RﬁNACVA}% @fl 2017 Annual Consultants Conference et (sceosod A ae
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Definition of
Commercial Reasonableness

Alnternal Revenue Service
AFeder al Re g bxcesdBenefit Bransactiong§o

freasonable compensation [ | s ] antolnethat
would ordinarily be paid for like services by like
enterprises (whether taxable or tax-exempt) under
like circumstances0 [ emphasi s adde

wNACVA,fﬁ &‘1 2017 Annual Consultants Conference "Excess Benefit Transaction” 26 CFR Section 53.4958-4(ii) (2012).
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Definition of
Commercial Reasonableness

ADepartment of Health and Human Services (HHS)

AAn arrangement whiah ap
sensible, prudent business agreement, from the
perspective of the particular parties involved,
even in the absence of any potential referralso
IS commercially reasonable

"Medicare and Medicaid Programs: Physicians Referrals to Health Care Entities

K Q)N o\ /@}i A 2017 Annual Consultants Co nfe[-e nce with which They Have Financial Relationships” 63 Federal Register 1700 (1/9/98).
N\ &> Chicago,IL | June 7-10, 2017 ,
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Definition of
Commercial Reasonableness

AStark Law

A MAn arrangement will be considered
Ocommercially reasonabl
referrals If the arrangement would make
commercial sense If entered into by a
reasonable entity of similar type and size and a
reasonable physician of similar scope and
specialty, even if there were no potential DHS
[designated health services] referrals. 0

f' "Medic: Pnghy s Referrals to He Ih s with which They Have
¢ Financial Relat nships (Ph ||) 60 Fo d al Regis 16093 (3/26/04).

NNACVA& @’i‘l 2017 Annudal Consuhams Conference
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Definition of
Commercial Reasonableness

AOffice of the Inspector General (OIG)

AA commercially reasonable transaction is a
transacti onhenagyregate I ¢ h
services contracted do not exceed those
which are reasonably necessary to
accomplish the commercially reasonable
business purpose of the service. 0

WNACVA}% &‘I 2017 Annual Consultants Co ﬂfel ence "Sgbpart C: Permissive Exclusions - Exceptions" 42 CFR Section 1001.952 (2012).

¥ WY Chicago, IL | June 7-10, 2017
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Relationship to & Distinguished
from Fair Market Value (FMV)

AWhi | e FMV | amgéof dollaso t & i
product or service, the threshold of commercial
reasonableness looks to the reasonableness of the
business transaction generally

ACommercial Reasonableness is a separate and
distinct, but related, threshold to a FMV analysis

AFurthermore, the consideration and analysis of one
threshold does not preclude the analysis of the
other threshold

“Tread Carefully When Setting Fair Market Value: Stark Law Must Be Considered" Joyce Frieden, Nov. 1,
Eﬁ &‘I 2017 Annual Consultants Conference 2003, available at http://findarticles.comip/articles/mi_mOCYDfis_/ai_110804605 (Accessed 9/26/08).
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The Commercial
Reasonableness Analysis

AComprised of three component phases:

AEnsuring that certain prerequisites for the
transaction are satisfied

ADeveloping a qualitative analysis of the transaction
focusing on furthering t|

ADeveloping a quantitative analysis focusing on the
transacti ofeasibilityf i nanci al

8 2017 Annual Consultants Conference
T1 .
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Relevant Case Law Related to
Commercial Reasonableness

A U.S. ex rel. Richard Raugh v. McLeod Regional Medical Center

AAi[t]l] he claims for services referr
physicians were alleged to be false in three respects:

First, Section 1877 of the Social Security Act, 42 USC 1395nn (also
known as Stark Il), prohibited McLeod from billing Medicare for items
or services referred or ordered by physicians with whom it had such
financial relationships
Second, McLeod forfeited its right to submit those claims to the
federal health care programs by paying remuneration intended to
Induce those and other referrals in violation of the Anti-Kickback
Statute, 42 USC 1320a-7(b)
And third, McLeod certified falsely on Medicare cost reports that the
services identified or summarized were not provided or procured
through payment directly or indirectly of a kickback or billed in
vi olation of federal | awo

"Mc L od Re g nal Medical Center to Pa y U.S. Over $15 Million to Resolve False Claims Act Allegations,” U.S. Dept. of Justice,
QO 7 A n n U QI C O n S UI l O nTS C O nfe[ e n C e Press Relea: N vember 1, 2002 A sed at http://www.justice.gov/opa/pr/2002/November/02_civ_634.htm (Accesse! d
v ( 3/25/2014) .
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Relevant Case Law Related to
Commercial Reasonableness

AU.S. v. SCCI Hospital Houston

AQui tam action (eventually settled)

ACommercial reasonableness of the compensation paid by
the hospital to 3 physician medical directors challenged

AGovernment 6s financi al exper

Commercial reasonableness depends on agreement
being essential to the functioning of the hospital

In order to be commercially reasonable, there has to be
sound business reasons for paying medical director fees
to refer physicians

LT, o8 : i i ‘ i
@(3 \Eg &‘I QO 7 ADDUQI ConSUIIOﬂTS Confe[ence AFair Market value in Ho Ith IC& dzoger(:csezs:dcg;lélz%ons)s.'0 By Lewi

WNACVA} http://www.worldservicesgroup.com/publications.asp?actio
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Relevant Case Law Related to
Commercial Reasonableness

AU.S. v. SCCI Hospital Houston

AGovernment 6s financi al exper
reasonableness through evaluating the:

Size of the hospital, number of patients, patient acuity
levels, and patient needs

Quality of activities and involvement of medical staff in
need of medical direction

Number of regular committees and meetings that required
physician involvement

Quality of hospital management and interdisciplinary
coordination of patient services

’:)Aj 0\ /%;V AiFair ar ke alue in ransa ions, o ewi s
‘\%NACV/X}% &‘I QO 7 Annugl COHSUMOHTS ConfeI ence htt'p:)://www.wol\rllldservl?ces[grou:)/.colm/publica - ? on h IC& tid= 20;6 (A d9;1812008). Byt

ns.asp?action=article&artid=2086 (Accesse
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Relevant Case Law Related
to Commercial Reasonableness

AU.S. v. SCCI Hospital Houston

AGovernmento6s financi al e X
Commercial Reasonableness depends on the hospital:

Performing a regular assessment of the actual
duties performed by the medical director

Assessing the effectiveness of the medical director
In performing his duties

Determining whether there is a bona fide need for
continuing the medical director services

AFair Mar ket Value in Health Care Transactions, o0 By Lev
“lNACVjX}% 22‘;:" I QO 7 An n U QI C O nS UI ! O nTS C O nfe[ e n C e http://ww.worldservicesgroup.com/publications.asp?action=article&artid=2086 (Accessed 9/18/2008).
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Relevant Case Law Related to
Commercial Reasonableness

AU.S. v. Covenant Medical Center

AFi ve of Covenantoés physiciar
highest-paid physicians in entire U.S., making as much as
$2.1 million, despite Covena

Amounts significantly exceeded 75th percentile for
physician compensation in the respective specialties

A Significant discrepancies between the compensation paid to
the 5 Covenant physicians, as compared to compensation
paid to physicians in the region and around the country

"Covenant Medical Center to Pay U.S. $4.5 Million to Resolve False Claims Act Allegations,” Press Release, U.S. Dept.
WN ACVA}E@ &‘I 2017 Annual Consultants Conference « Justice, August 25, 2009, http:/fwww.justice.goviopa/pr/2009/Augusti09-civ-849.html (Accessed 3/25/2014).
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Relevant Case Law Related to
Commercial Reasonableness

AU.S. v. Bradford Regional Medical Center

ATwo physicians and the Medical Center had a direct
financial relationship through non-compete clause of a
sublease agreement for a nuclear camera

ACourt used a FMV analysis to determine legal impressibility
of the sublease arrangement,
FMV avalde ofivolumeo st andard to de
lease took into account anticipated referrals

Significant exchange was the non-compete payments
that required the physicians to not engage in the nuclear
camera business

&f))j \\ /aJ it "Executive Summary of Report of Charles T. Day, CPA," U.S. ex rel. Singh v. Bradford Regional Medical Center,
£ Civil No. 04-186 Erie (W.D. Pa.), November 10, 2010. "U.S. ex rel. Singh v. Bradford Regional Medical Center,"
‘\:’lNACVA}% &‘I QO 7 A n n U O I C O n S UI l O nTS C O N f eI e N C e Opinion, Civil No. 04-186 Erie (W.D. Pa.), November 10, 2010, p. 48-49.
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Relevant Case Law Related to
Commercial Reasonableness

AU.S. v. Bradford Regional Medical Center

A Court remarked:
M ofair mar ket valued to the
camera business was roughly the amount of money they would
make by staying in the business and referring their patients to
their own camerao
o the hospital, ofair mar ket
money they would expect to gain from the doctors no longer
referring their patients to their own camerao
AVhile the value agreed upon by the parties who are in a
position to refer business to each other and who take into
account anticipated referrals will be a fair market value as

bet ween the parties, such an
val ued undero the Star k Act
qu;j\"cvj,;% /@ﬁ 2017 Annual Consultants Conference ;eg‘e“lg'vm-m%*:mfﬁREz <mf§}4§8§TEgth§gpzug)fg Ujlbsli'h;fg“:fg;gnglgﬂd'l
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Relevant Case Law Related to ) AII‘I'M

Commercial Reasonableness

AU.S. ex rel. Drakeford v. Tuomey

A Hospital paid 19 part-time physicians an amount beyond FMV by
taking into account the volume or value of referrals

10-year contract for part-time employment
Productivity bonus
Incentive bonus

A Physician productivity fell between the 50th and 75th percentile,
but compensation was over the 90th percentile

A Provides insight into what constitutes reasonable wRVU
compensation

Government i Compensation per wRVU should not exceed the
75th MGMA percentile without substantial justification

&qlNACVA;Eﬁ &‘I 2017 Annual Consultants Conference "U.S. ex rel. Drakeford v. Tuomey," 2012 U.S. Ct. App. WL 1059849
¥ W Chicago, IL | June 7-10, 2017 o, , -



Relevant Case Law Related to ”'"M! OM

Commercial Reasonableness

AU.S. v. Campbell

ARecruitment initiative
| n c | uvedteridg info part-time employment contracts
with local community cardiologists in private practices,
who had patients they could refer to University Hospital
for cardiac-related procedureso

AProviders incur potential Stark liability as individuals by
referring patients to healthcare entities with whom they
have a financial relationship if a fixed compensation amount
can be seen as a remuneration for patient referrals in the
absence of services performed by the physician as called
for in the employment agreement

o
iM\]ACVI,& @!h 2017 Annual Coﬁnsuhams Conference
h o - 4 &> Chicago,IL | June7-10, 2017



Relevant Case Law Related to
Commercial Reasonableness

AU.S. ex rel. Baklid-Kunz v. Halifax

A Kickbacks paid to providers through incentives and pooled
compensation

Physicians compensated two to four times their respective
annual base salary

| ncenti ves equivalent to 15%
programos operating margin
A Neurosurgeons paid over $2 million annually (greater than 100%

of the 90th percentile of neurosurgeon compensation) and annual
bonuses over $1 million

AMarch 10, 2014 7 Halifax settled with Government for $85 million

"U.S. ex rel. Baklid-Kunz v. Halifax Hosp. Med Ctr., et al," Civ. Act. No. 6:09-CV-1002-ORL-31 DAB, (M.D. Fla.),
November 4, 2011, p. 17-18. "DOJ asks Halifax Health to pay up to $600 million in whistleblower case" The
Pathology Blawg, June 6, 2013, http://pathologyblawg.com/medical-news/doj-asks-halifax-health-pay-up-600-
T, o million-whistleblower-case/ (Accessed 10/3/2013). "Damages in whistle-blower Medicare fraud case against Halifax
’;9‘~ ’%\ Yo =5 : Te A Hospital could hit $1B" By Marni Jameson, Orlando Sentinel, July 5, 2013, http://articles.orlandosentinel.com/2013-
@% % [ &‘ QO ] 7 A nnud | C ons U] 'a rﬁ“ S C on f erenCe  or-oshealthios-whistleblower-medicare-fraud-halifax-20130705_1_elin-baklid-kunz-damages-marlan-wilbanks
WNACV, I (Accesse d 10/3/2013).

R
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Relevant Case Law Related to
Commercial Reasonableness

AU.S. ex rel. Heesch v. Diagnostic Physicians Group

AThe Clinicds compensation t
allegedly included a percentage of the money collected
from Medicare for tests and procedures the providers
referred to the Clinic

AThe government al | eegeivedat ha't
financial benefit from ordering tests at [the Clinic] that
they did not receive from referring tests to other clinics
and hospitalso

Physi ci ans compensatiompfa order tésts
outside their specialtieso

"The United States Complain nterventiol "U.S. ex rel. Heesch v. Diagnostic Physici G pC vil Acti N . 11-0364-
KD-B, SD Ala. (A g. 8, 2013) p 29. USJ F Ise CI |msA Lawsuit Alle g gIII gal IPhy n Co mpens n by Mobile,
Ala. He: IhFrm US Department of Jus Off fP blic Affai h p//WWWJ g / pa/p /2013/J Iy/13 768h ml,
July 8, 2013 (Accessed 3/25/2014) Th U dS s Complaint in Interventio rel. Heesch v. Dia g

&’),\3 \\ /v,J;- Physicians Group" C il Action No. 11-0364- KDB SD Ala., (Au g 8 2013), p. 29 USJ F Ise CI |msA Lawsu AII eging

Rﬁ]ACVA}fg fe1) 201/ Annual Consulfants Conference T bl Al o S e s S i
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The Commercial
Reasonableness Analysis

The Commercial Reasonableness Opinion :
Hurdling the Analytical Thresholds e e

=

Other Elements

Fair Market Value

\’\@

? Ye(e‘\“
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lllustrative Summary of a
Healthcare Transaction

@ ) © R S
Legacy Practice Legacy Practice Physician Executive 3‘1&(11*:51 Director ofl*Ied.lcal R N T Ty
Owner Physicians Non-Owner Director of Services and Outpatient ASTC (89

Service Line

-
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L]

. L]

Physicians Administrative Services Payor Reimbursement :

L]

A A () (Z) .

ﬂ | r@' — J - @— 1 @ Professional Services Component Provider-based Ancillary Services :
@ I _— _® - and Technical Component (ASTC) | o

@ i : :
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|
— I
' L1 @) @) OJO.
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A(IZM}Z Medical C.‘enter (“Control Agreement™)
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:_@L_J| —_—
|

(B) (C) ....................O....Illllllllll:i‘
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The Commercial
Reasonableness Analysis

ATransactional Prerequisites
AFMV

Consideration paid for all aspects of the transaction
must be at fair market value. FMV is implicated by
three distinct bodies of law that fall under the federal
Fraud & Abuse laws:

O The Internal Revenue Code

O The Stark Law

O The Anti-Kickback Statute

An FMV analysis will need to be completed by the
appraiser to support the Commercial
Reasonableness opinion

WNACVA}% @ﬁ 2017 Annual Consultants Conference
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The Commercial
Reasonableness Analysis

ATransactional Prerequisites
ASensible, Prudent Business Agreement in the Absence of

Referralso
Applies in the areas of:
Ofirental of office spacebo
Ofirental of equi pment o
Ofibona fide employment rel at i
Ofiper sonal service arrangemen
Ofiphysician incentive plansbo
Ofiphysician recruitmento
Ofii sol ated trans acttiinoen ss,a |seu cohf
Oficertain group practice arr a

@f/’ '33\3 /; .i QO] 7 AnnUC” COHSUHO nTS Confer'eﬂce "Limitation on Certain Physician Referrals" 42 USC Section 1395nn (1/3/12).
Ql!NACVN./% Gl1T
%;%L :;,’;,, g}f’/ C‘!ﬂCOgO,H_ ] JL)H@?’*}OZOW? E 2017 National Association of Certified Valuator sd4Zan



Steps In Determining
Commercial Reasonableness

(1)
[ Anticipated Transaction for Services /Enterprises/Assets Under the Subject Agreement ]
i P { 1 i i { i {
(A) (B) (] (D) (E) (F) (G) (H) 0] (€)] (K)
Clinical Coverage Medical/Service Co-management Executive Enterprises Tangible Intangible Real Tangible Intangible
Services and Call Line Director Services Management /Service Assets Assets Property Property Property
Services Services 9 Services Lines Leases Leases Leases
1 )
¥
~
L e et
Does the Consideration Paid for Each of the Aspects ofthe | —M8M M ™M™M™MM8M8M8M@™MmM X  ______ _@ 1
Transaction exceed Fair Market Value? ) 3) ]
Is the transaction a sensible, prudent business agreement 4 - Do
| = . sensible, 5 © @) v
L even in the absence of any potential referrals? Does the arrangement accomplish b !
[ - busines: se? ! H
@ A a pusiness purpr)s“e : E :
| . . ] . 4+ + . ) + ! : :
DR R e '
() (6) @) (8) ©)] P !
Necessity of the Nature/Scope of the Property Enterprise/Organizational Quality, Comparability, and Ongoing Assessment, HE
Property Interest Interest Elements Availability of the Subject Management Control I ‘
! v : Property Interest and Other Elements I |
' ' i ; . o
1 1 1 1 1 : : 1
1 1 1 1 I I ' 1
T T T ] : H \ :
\ A i R Lo
o ! ! b &P .
e tatatatatatatutnl Shatutut e e o 1 ot
------------------------------------------------------------------------ P b
(10) b : b
Is the Anticipated Transaction for Services/Enterprises/Assets Under the Subject Agreement Otherwise Legally Permissible? H : ' H H . .
o : P | by
[l I | 1 o !
1 ' : ol 1 o
(n : P bl
Is the Anticipated Transaction Commercially Reasonable, under the quantitative analysis? <l 9, H ' ! H ' N ]
: I P
: B Dol
e inieistutnieeiieielnteieleie ' i v bty : r v &
(12) (13)
Anticipated Transaction for Services/Enterprises/Assets Under the Anticipated Transaction for Services/Enterprises/Assets Under the Subject
Subject Agreement is commercially reasonable. Agreement is not commercially reasonable.
20 ] 7 A NnNUAQ | C ONnsu | TO HTS C on fere nce Healthcare Valuation: The Financial Appraisal of Enterprises, Assets, and Services," By Robert James

Cimasi, MHA, ASA, FRICS, MCBA, AVA, CM&AA, John Wiley & Sons Inc., 2014, p. 941.
Ch|Cng,IL|Jurle7—10,2017 E 2017 National Association of Certified Valuator s43an




Qualitative Analysis

ADoes the arrangement accomplish a business purpose?
ANecessity of the property interest
AEnterprise/Organizational elements

ANature/Scope of the property interest

AQuality, comparability, and availability of the subject
property interest

AOngoing assessment, management control and other elements

Als the anticipated transaction for services/enterprises/assets
under the subject agreement otherwise legally permissible?

NZAC?@% @’i‘l 2017 Annual Consultants Conference
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Commercial Reasonableness
Qualitative Analysis

ABusiness Purpose

A Transactions have a business purposei f t h e yreasoaably b e i
calculated to further the business of the lessee or acquirero

A Additional business purposes beyond net economic benefit

The net economic benefits generated from the invested capital may not
be the sole business purpose of the anticipated transaction

Includes focus on:

O Expansion into new geographic areas

O Expansion into new business lines

O Diversification benefits (e.g., diversifying payor mix, geographically
O Increased asset utilization

O Improved research and development

fi Me d i an@State He Ith C e Programs: Fraud and Abuse: Clarification of the Initial OIG Safe Harbor Provisions and Establishment of
Addl nal Safe Harbor Pro s Under the Anti-Ki kb ck St at 64tFederal Register 63525 (11/19/99).
s Merge: mjwhy Th yW ork, Why They D n By Larty Scanlan, Chicago, IL: Health Forum, 2010, p. 27.
r gAequisitions, and Corporate Restructurings, By Patrick Gaughan, Hoboken, NJ: John Wiley & Sons, 2011, p. 14-15.

ﬁ
fid V ntures for H pt als and Physicians: Legal Considerations, By Ross Stromberg and Carol Boman, American Hospital Publishing,
% &‘I QO 7 A n n U O | C O n S U] | O nTS C O n f er e n C e 1986,p.5. 6 Me, Acgqm’sitims, and Corporate Restructurings, By Patrick Gaughan, Hoboken, NJ: John Wiley & Sons, 2011, p. 175.
,53 \_r'l/ CH\FQHO IL ]JLHQ_/*} 0, 2017 E 2017 National Association of Certified Valuators4bar




Commercial Reasonableness U!M! OM

Qualitative Analysis

ACardiology Practice Case Study i Business Purpose
AExamples:

Prevalence, incidence, and mortality rates of
cardiovascular disease in the Market Service Area (MSA),
State, & US

Number of patients with cardiovascular diseases
Number of deaths as a result every year
Number of new diagnhoses per year

Relative frequency of demographic and behavioral risk
factors associated with heart disease in MSA, State, & US

of ni wd' agno: o the

% @ﬁ 2017 Annual Consultants Conference aecenain ahether the prevalence s ely o grow n e area. -
%’v‘\% \XJ” CNFQ go, IL ‘ June 7-10, 2017 E 2 7 a n Association of Ce




Commercial Reasonableness
Qualitative Analysis

ACardiology Practice Case Study i Business Purpose
A Examples (continued):
Cardiovascular disease risk factors:
O Physical activity
O Nutrition
O Obesity
Cardiovascular screening and diagnosis efforts
In MSA, State, and US
Types of screening tests
Compliance with screening tests

8 2017 Annual Consultants Conference
TI
/ \_f‘/ Chicago, IL | June 7-10, 2017




Commercial Reasonableness
Qualitative Analysis

ACardiology Practice Case Study i Business Purpose
A Examples (continued):
Cardiovascular disease treatment options in MSA, State, & US

O Sources: American Heart Association, National Heart, Lung, &
Blood Institute

Supply of cardiologists and cardiovascular surgeons and
cardiology services in MSA, State, and US

Economic costs related to Cardiovascular Disease in MSA & US

O Sources: Data.CMS.gov: Medicare Provider Utilization and
Payment Data (filter for cardiology), Centers for Disease
Control website

WNACVA}% @ﬁ 2017 Annual Consultants Conference
¥ WY Chicago, IL | June 7-10, 2017




Commercial Reasonableness HICAGC
Qualitative Analysis
ACardiology Practice Case Study i Business Purpose

A Examples (continued):

The level of competition related to the service lines of the
Subject Entity within the MSA

OPotential competitors:
AShort-term acute care hospitals
ACardiology practices that provide a full range of services
ADiagnostic imaging centers

OSources: Data.CMS.gov: Medicare Provider Utilization and
Payment Data (filter for cardiology), American Hospital
Directory, American Board of Medical Specialties (ABMS),
American College of Cardiology, Intersocietal Accreditation

Commission

£
iM\]ACVI,& @!h 2017 Annual Coﬁnsuhams Conference
h o > 4 &> Chicago,IL | June 7-10, 2017



Commercial Reasonableness ;'"MH OM

Qualitative Analysis

ACardiology Practice Case Study i Business Purpose
AExamples (continued):

The payor environment in the State and the US

OExamine: ODetermine for each, in both
A All private insurance the State and the US:
A Commercial HMOs T Number of plans
A Medicare T Number of enrollees
A Medicaid 1 Enrollees per plan
A Other public payors {| Total population
A Number of uninsured { Enrollees as a % of the

population

) @ 2017 Annual Consultants Conference
W ¥ WY Chicago, L | June 7-10, 2017




Commercial Reasonableness !;'"M! OM

Qualitative Analysis

ACardiology Practice Case Study i Business Purpose

APotential Sources:
American Heart Association
State/Local Department of Health
Physician Characteristics and Distribution in the US: 2014
Editono By t he American Medi cal

Health Insurance Coverage of the Total Population per state,
compiled by Kaiser Family Foundation

US Population Estimates from the US Census Bureau
State Population Estimates from the US Census Bureau
American College of Cardiology

Intersociety Accreditation Commission (Echocardiography,
Nuclear/PET, Vascular Testing Facilities)

£
iM\]ACVI,& @!h 2017 Annual Coﬁnsuhams Conference
h o > 4 &> Chicago,IL | June 7-10, 2017



Commercial Reasonableness
Qualitative Analysis

ANecessity of the Property Interest

AThe IRS requires a determination of whether the
consideration paid for the property interest is

rordinaryo
O .eommbn and accepted in tr
Anecegsary

Oi . delpful aiid appropriate for the trade or businesso ,
| i g ht the Yolurhehokbusiness handledo by t he
acquirer, e. g .beds, admissiomspuomb e r
outpatient visits; ahe éomplexities of the business; 0
and/ orsize of tlmee)rgahizationc‘)

Trade or Business Expenses for Itemized Deductions for Individuals dC orpor s for the Col mp fTaxabIe
Income for Normal Taxes and Surtaxes, 26 USC Section 162 (1/3/12) fiDe d tB |na$5j5 pen: rnal Revenue
Service, 1/2/2013, http://www.irs.gov/Businesses/Small-Busi S-&- S If-Employed/Deducting- B E xpenses
(Accesse d 2/26/13) . i P u b5B5i Busirtess Bxpenses, Internal Revenue Service, 2011,

@f')“-%')%’a\\ http://www.irs.gov/publications/p535/ch02.html (Accesse! d 2/25/13) . fExeRp Organizations Hospital Compliance

(QlNACVN% % A QO " 7 A n n U QI C O n S U ] Jl'O nTS C O nfe re n C e :roject: FinalRe p o inter_r,\abRevenue S_ervice, 11/7/08, p. 136. fi P h y s Campeasation Arrangements: Management

nd Legal T r e n BysDardel Zismer, Gaithersburg, MD: Aspen Publishers, 1999, p. 204.
Y&‘%‘ )? ,_7\_{/ Ch\CQQOH_ ] June 7*1020}7 E 2017 National Association of Certified ValuatorsBh2ar




Analytical Process for Assessing the
Necessity of the Subject Property Interest

4
[ Does the arrangement accomplish a business purpose?

' 9

(5)
Necessity of the Subject Property Interest
- ~ (The Need of the Subject Property Interest) - ~
(L) e SN Q@
Are the assets and services obtained necessary to {2 o Are the servicesfassets common and accepted in
echie\-’e a legitimate business purpose of the hospital? trade or business (i.e., ordinary)? )
/
4 N
“©n o (R)
. Do the number of regular committees and
meetings held that require physician involvement

i \

. N
(M) N S ,

Docs the size of facility, sumber of patients, B
complexities of the business and patient acuity fevels

Do the TDRAs for the position aveid reduplication
and redundancy with existing services

& Is there sufficient wtilization demand for the
services o be provided, in the market service
area?

1
| L .
q Jjustify the need for services/assets? ) ! Justify the need for services? Y.
1
- “\ ! -
(N) Eaa Dl R jmmmm s G (S)
Are the services/assets helpful and appropriate for —+(Te - ! T G Docs the quality of the medical staff justify the |+
the trade or business (i.c., necessary)? I T need for services?
p / ; 1 | \ s
e ™ I N
() B S S IR EEEE @ (T) W
. 1 M
Is the property used exclusively by the lessee when — —@= L — ey In the aggregate, do the assets or services
being used by the lessee J N rovided not exceed the hospital’s actual needs?
o ! o) P P
1 I 1
e -
P) - o ( o)
: O
—
! 1
! |
! |
: 1
-
1

P e et ] ate

1 1
@ T i
i b
: H ! : 1 | |
b=--- ! | : 1 1 1 1
VTt b o ! P '
"""""""""" ¥ ¥ v v 'S x 3 ) k3 4
Is the Anticipated Transaction for Services/Enterprises/Assets Under the Antlnpated. Transaction fm: Services/ Entel:prlses/ Assets Under the
Subject Agreement Otherwise Legally Permissible? Subject Agreement is not commercially reasonable.
> i\ 20 ] 7 ANnua ] C oNnsu | TO nfs C on fere nce "Healthcare Valuation: The Financial Appraisal of Enterprises, Assets, and Services," By Robert James

Cimasi, MHA, ASA, FRICS, MCBA, AVA, CM&AA, John Wiley & Sons Inc., 2014, p. 949.
ChiCng,IL|Jur1e7—10,2017 E 2017 National Association of Certified Valuator sB3an




Commercial Reasonableness !;'"M! OM

Qualitative Analysis

ACardiology Practice Case Study i Necessity

The historical and expected volume of clinical services
performed by the Subject Entity

The incidence and prevalence of cardiovascular disease,
Including future utilization demand projections based upon
estimated growth and cardiovascular disease risk factors in
the patient demographic in the MSA

Ce.g., that demand for cardiovascular services, including
any ancillary services, will increase as the population
segments most susceptible to cardiovascular disease
continue to increase at a rapid rate

o
iM\]ACVI,& @!h 2017 Annual Coﬁnsuhams Conference
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Commercial Reasonableness UEJH OM

Qualitative Analysis

ACardiology Practice Case Study i Necessity

ACurrent and anticipated supply of physicians in
MSA, including provider supply, as compared
to state and national levels

ACompetitive and managed care environment
of MSA

AEconomic and demographic trends of MSA

S T e
o @ 2017 Annual Consultants Conference
\ 2 Chicago, IL | June 7-10, 2017




Commercial Reasonableness
Qualitative Analysis

ANature and Scope of the Property Interest

AIRS - The nature and scope of services provided
should be analyzed to determine as to whether their
cost is:

A cast of carrying on a trade or businesso

Un d e r t farkhe prodiiction of income from the sale
of goods or the performance of serviceso

éaid or incurred during the taxable yearo

N

A @easonable in terms of the responsibilities and

activitieséassumed under t h

N deasonable in relation to the total services receivedo
&ggfgv;;% @ﬁ 2017 Annual Consultants Conference B;;;nzf;.:s,;;:zz;3:,m,.;d.a:s;:ffxgz:|azv;zz:zaa;;zfz:;z:zta:rwdef
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Analytical Processes for Assessing the
Nature & Scope of the Subject Property Interest

(4)
[ Does the arrangement accomplish a business purpose? ]

| Q

(6)
Nature/Scope of the Subject Property Interest
(The Extent to which the Subject Property Interest Meets the Needs of the Business)

( A ' ™
) At @)
-+ Is consideration paid a cost of carrying on a trade or business (i.c., an @& — @3+ Is compensation reasonable considering the responsibilities, — [+—
expense)? ;o activities and duties performed by the employee?
. J ' : A J
~ ™ 1
(W) -+ o-----~ ! E :--'f (AA) )

. . “ . o !
=+ Is consideration paid for the preduction of income from the sale of [+@—e————— @3« s compensation reasonable considering the character and — f+=—
goods or the performance of services (i.e., carrying on)? amount of responsibility of the duties performed?

[ |
[ |
_/ : 1 : A vy
1
e \_(:}_ _____ Vo I ~
L _ X ) R TR O (BB)
kIs compensation reasonable considering the amount of time required? ) Are the assets or services similar to those found at similarly [+
situated healthcare entities, in similar geographical areas?
( Y o®-4--- /
(Y)

—+ [s compensation paid or incurred during the same taxable year as the

services are provided?
AN J

~
1G9+ | (CC)

: Is it clear the space, equipment or services meet a need or how  [#=—
H L the subject property interest will meet business objectives? ]
i

1

1

|

S A A ——

B e e
[ B
A

rem———————

B e

&)
NS
S S

i
1
o !
--r === [ ! 1
e - Lo
::-L-—_-_----_—_-_I 1 : : 1 1 I :
3 z I T N i

(10$) (13)
Is the Anticipated Transaction for Services/Enterprises/Assets Under the Anticipated Transaction for Services/Enterprises/Assets Under the
Subject Agreement Otherwise Legally Permissible? Subject Agreement is not commercially reasonable.
2017 Annual Consul TO Nnts Con fere nce "Healthcare Valuation: The Financial Appraisal of Enterprises, Assets, and Services," By Robert James

Cimasi, MHA, ASA, FRICS, MCBA, AVA, CM&AA, John Wiley & Sons Inc., 2014, p. 953.
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Commercial Reasonableness .a'”,:m 0

Analysis

ACardiology Practice Case Study i Nature and Scope

ALook to the Integration Transaction documentation to
determine the enterprises, assets, and services included in
the transaction
(e.g., the agreement(s) between the Subject Entity and the
Acquiring Entity (ACME Hospital))

Do the nature and scope of the assets and services of the
Subject Entity meet the stated needs of ACME Hospital?

C)e.g., based on any anticipated changes in demand,
any anticipated changes in competition the charitable
mission of the hospital

o
iM\]ACVI,& @!h 2017 Annual Consuhams Conference
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Commercial Reasonableness
Qualitative Analysis

ACardiology Practice Case Study i Nature and Scope

ADetermine whether the services/assets of the Subject
Enti t yordwmaaywe ®@ompare the v
enterprises/assets/services with industry norms

AFMV reports may indicate that the consideration paid
for the elements of the Integration Transaction do not
exceed the range of FMV, and therefore, the
consideration paid for these assets and services was
consi der edordinmyobasftet sinand

£

/:.
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Commercial Reasonableness
Qualitative Analysis

AEnterprise and Organizational Elements

A The IRS pronouncements on reasonable compensation for tax
purposes offer analysts guidance that a determination should
be made as to whether the consideration paid for the property
| nt er e adensible, pridént business agreemente 0 wi t
the context of:

rthe pay compared with the gross and net income of the
businesso

fbusiness policy regarding pay for all employeeso

fthe cost of living inthe locality, 0 based on ar
t h meatiamal and local economic conditionso0 | nc | ud
whet her t he acqui ruealr,urbiarsorl 0OC
suburbano ar e a N ——

Fin. IR | hp 63F deral Re g 1700 (1/9/98) P bI 535 Business Exp eeeeee
Internal I R eeeeee Service, 2011, htt) p//WVWVIr .go /p bI /p535/ h02 html (Accesse d 2/25/13)
- Phy n Compensation Arrangements: Managem d L egal Tre d By Daniel Zismer,
f“’-’*"—i”‘i& Gaither b urg, MD: A p F’ bli h 1999 p 204." IRSE xempt Organ s: Hospital Complial

miIACVA/EE @%I 2017 Annual Consultants Conference Project Final Report", Internal Revenue Service, 11/7/08, p 136.
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Analytical Processes for Assessing the
Enterprise and Organizational Elements

(4)
[ Does the arrangement accomplish a business purpose?

@

(7
Enterprise/Organizational Elements
(Purchaser or Lessee Structure, Size, and Location)
( (FF) )
, e T EEEEEE @~ OB
(DD) . . : @ [s the consideration paid reasonable
Is the acquirer or lessee tax exempt? , } considering the pay compared with the gross
b : ' Y and net income of the business?
1 1
(" S I . |
(EE) © SRR - — N
Is compensation reasonable considering the [+ . ' r---- - 1 -GG
L cost of living in the locality? —L : | Gy If' thc‘ conSIdc:‘ratlon p%"d rcascTn'ablc ’
Lo ro considering business policy regarding pay
v . for all employees? i
bl - ey J
1 &
L
Lol
[ [
1 I ! !
T !
1 1 ! !
o [
1 I ! !
o -
: M [ el "
1 1 ] I
I 1 g f !
1 1 1 1
T ' :
1 ! 1
- I 1 i I
C L e e e o e e ny [ N 1
(ﬁ 1 , 1 i
1 1] 1
1 ! 1 h
l X i X X
(10) (13)
Is the Anticipated Transaction for Services/Enterprises/Assets Under the Ant'c'patEd_TransaCtmn fm: Servnces/Entel:pnseslAssets Under the
Subject Agreement Otherwise Legally Permissible? Subject Agreement is not commercially reasonable.
20 ] 7 A NnNudad | C oNnsu | TO HTS C on fere nce "Healthcare Valuation: The Financial Appraisal of Enterprises, Assets, and Services," By Robert James

Cimasi, MHA, ASA, FRICS, MCBA, AVA, CM&AA, John Wiley & Sons Inc., 2014, p. 955.
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. olLA GO
Commercial Reasonableness !M

Qualitative Analysis

ACardiology Practice Case Study i
Enterprise and Organizational Elements

AACME Hospitalodos strategic ¢
related to the Integration Transaction

Sources:
(v}lospi tal 0s website
Ointernal documents from the client
(v)AnaIysis performed by strategic consulting firms

A Analysis of competing hospital strategies

= 2017 Annual Consultants Conference
@ Chicago, IL | June 7-10, 2017
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Commercial Reasonableness !M

Qualitative Analysis

ACardiology Practice Case Study (continued)

ADoes the Integration Transaction support ACME
Hospital 6s chari tabl e miss
and demographic conditions of the MSA in which
ACME Hospital serves its patients?

AAnalyze other pertinent enterprise and organizational
elements of the Integration Transaction

APotential Sources
AHospital 6s charitable miss

AHospi tal 6s website (descr |
care policies)

WNACVA}% @ﬁ 2017 Annual Consultants Conference
P WY Chicago, IL | June 7-10, 2017



Commercial Reasonableness
Qualitative Analysis

AQuality, Comparability, and Availability of the
Subject Property Interest

Based on the nature and scope of the services
provided, the analyst should determine:

OThose attributes which speak to the nature and
guality of the services, assets, and enterprises
Included in the anticipated transaction

AlIncluding the education and specialized
training of those individuals subject to the

t tion
IRS Exempt Organizat p I pI oject: Final Report", Internal Revenue
Service, 11/7/08, p. 136. ”Publ|c n 535 enses”, Internal Revenue Service,
2011, http://wwwu .gov/public: /p / h h I( sed 2/25/13). Note that the
commentary below offer J f f r payi g phy thigher rates per unit of
% &‘I QO 7 ADHUQI COHSU“OHTS COﬂfeleﬂCe productivity than they hist IIy ned in priv pactlce.
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Analytical Processes for Assessing Quality,
Comparabillity, & Availability of Subject Property Interest

(4)
{ Docs the arrangement accomplish a business purpose?

| ?

; (8)
i Quality, Comparability, and Availability of the Subject Property Interest
e ~
(" (HH) prmmmee- - (KK)
Is compensation reasonable considering the skill [~~~ T TR T4 : L {«— Is the consideration given reasonable for the type, [+
— level, ability, and achievements (including the ! ! expected life, and condition of the assets
education, specialized training and experience) of i p ol
T . F 1 I ~
\ the individual performing the service ! ! me--- o= (LL)
- L — {{+— Does the subject property interest acquired offer similar [+——
(1) I . prices per unit or productivity as new technology?
| Is the compensation reasonable considering the H ! Lo ~
availability of similar services in the geographic N o e N
area? [ [ - 8-+ . .(MM)
. ! [ ! D Are the services provided or the assets purchased -
! ! N ' offered from non-referral sources at cheaper rates,
. un o . [ [ 1 under more favorable terms, or at lower costs?
'—+ [s compensation reasonable considering the history of o . !
; pay for the employee? ! . ! o !
A A
F T D AU T
' H [ ' 1
L '
i o | | H
¥ oy | TTTTTTTE s M H
' o 1 ' H
1 o e . | 1
1 . I i '
' 1 L 1 | 1
: 1 1 1 I 1
o i | \ i
] ! ! 1 1 !
! ! ! 1 1 1
STtTTTTTTmmmmm ! i i 1
P : H i
(10) (13)
Is the Anticipated Transaction for Services/Enterprises/Assets Under the Anticipated Transaction for Services/Enterprises/Assets Under the
Subject Agreement Otherwise Legally Permissible? Subject Agreement is not commercially reasonable.
20 ’| 7 A nNuUaQa | C onsu | TO HTS C on fere nce "Healthcare Valuation: The Financial Appraisal of Enterprises, Assets, and Services," By Robert James

Cimasi, MHA, ASA, FRICS, MCBA, AVA, CM&AA, John Wiley & Sons Inc., 2014, p. 957.
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Commercial Reasonableness
Qualitative Analysis

ACardiology Practice Case Study
A Quality, Comparability, and Availability of Care Provided by the
Physicians Included as Part of the Integration Transaction
Review the Physicians in the Integration Transaction as related to:

Cv)f[T]he ability and achievements of the individual performing the
service, O | nedlicatidn, osgecidized training and
experienceofthedo i ndi vi dual

A Research A HCHAPS and PQRS scores
A Publications A Patient Outcomes
(v)F[T]he history of pay for the employeeo
Or g T]he availability of similar services in the geographic areaé o

O gT]he skill level and experience reasonably necessary to perform
the contracted serviceso

“Publication 535 Business Expenses" Internal Revenue Service, 2011,
&,«v).,\wa \\ /v,J <l http://iwww.irs.gov/publications/p535/ch02.html (Accesse d 2/25/13). Note that the commentary below offers

£ justification for paying physicians at higher rates per unit of productivity than they historically earned in private
RﬁNACVA}% &‘I QO 7 A n n U O I C O n S UI | O nTS C O n f eI e n C e practice. "OIG Supplemental Compliance Program Guidance for Hospitals" 70 Fed. Reg. 4867 (1/31/05).
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. A (50
Commercial Reasonableness ”

Qualitative Analysis

ACardiology Practice Case Study

AQuality, Comparability, and Availability of the Subject
Property Interest - Sources

Physicianso CVs
Local, regional, & state scorecards
U.S. News and World Report
American Medical Association
American Board of Medical Specialties

I | 2017 Annual Consultants Conference
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Commercial Reasonableness
Qualitative Analysis

AManagement Control, Ongoing Assessment, &
Other Elements

AT h qualfity of management and interdisciplinary
coordinationo

AfConsideration given and received [is paid] under
materially different circumstanceso t han whe
contract was Iinitially entered

AThe openness of the proposal process
AThe effects of patient care and market competition
AThe hospital s current pl

"Fair Market Valuation of Medical Director of Program Director Services", By Kathy McNamara,
Mayer Hoffman McCann PC, 7/12/05, in Plaintiff United States Designation of Expert Witness,
"United States ex rel. Kaczmarczyk, et. al. v. SCCI Hospital Houston Central, et. al" No. H-99-1031
(S.D.T.X. 2005). "U.S. ex rel. Ted Kosenske, MD, v Carlisle HMA, Inc., and Health Managements

Associates, Inc.," 07-4616 US District Court 05-cv-02184, (1/21/09), p. 18. "OIG Advisory Opinion

xS /‘*,J;:‘"
4 5 \ X 1 2
\ 201 7 ADHUQI COHSUMOHTS Confe[ence Number 12-09", Office of Inspector General, 7/23/12, p. 6-7.
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Analytical Processes for Assessing the Ongoing
Assessment, Management Control, & Other Elements

C]
[ Does the arrangement accomplish a business purpose?

P

©)
Ongoing Assessment, Management Control and Other Elements
(" N A 4 N\
(M) © QQ)
" Do the quality of management and interdisciplinary |—G— L e+ Is there a regular assessment of the actual duties
L coordination justify the need for services? ! | L performed to determine a continuing need for services? )
1
I
e R .' 'Y N
(00) B T O (RR)
» Does the employee actually perform the services — —+Go— — I ; @e«— Are the current circumstances similar to those when the
L outlined in their contract? ) Lo ' ! L initial contract was entered? )
I
1 1 | 1
Ve ™~ [ 1 N
(PP) O @ (SS)
Are the arrangements unlikely to have a negative — e : . —@+—{ Are the arrangements unlikely to have an adverse impact
y impact on patient care? | H | b on competition?
T
T
ot o
vy LT L T L T H
Qle} S 1 ]
Yo ! 1 1
O T : ' ! '
B e EE L e l i [ 1 ]
b e ddmmmemem oo Lo [ !
! : : 1 : I
Y Y Y Y Y Y
10) (13)
Is the Anticipated Transaction for Services/Enterprises/Assets Under the Anticipated Transaction for Services/Enterprises/Assets Under the
Subject Agreement Otherwise Legally Permissible? Subject Agreement is not commercially reasonable.
' - f},‘ 20 ] 7 A NnNuU Q] C ONnsu | TO DTS C on fere nce "Healthcare Valuation: The Financial Appraisal of Enterprises, Assets, and Services," By Robert James

{ ) | Cimasi, MHA, ASA, FRICS, MCBA, AVA, CM&AA, John Wiley & Sons Inc., 2014, p. 959.
».,}:,"\' 9&@?“/ CthQgO,lL | .JUr\e74WO,20l7 E 2017 National Association of Certified ValuatorsfgQr
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A
Commercial Reasonableness Analysis
Qualitative Analysis

ACardiology Practice Case Study

AACME Hospital dés Ongoing As
Control, and Other Elements relating to the
Integration Transaction

Examine:

OA CME Hospital 06s moni tor
timesheets)

OACME Hos grganizationalsstructure hierarchy
Sources:
Olnternal data provided by hospital

P 2017 Annual Consultants Conference
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Commercial Reasonableness
Qualitative Analysis

AOtherwise Legally Permissible

A Antitrust Considerations

Additional factors to consider may be found in Antitrust
pronouncements by the Federal Trade Commission (FTC)

Example: FTC6s success in bl o
Systembébs acquisition of Saltz

AIRS Considerations

The IRS prohibits excess benefit transactions between tax-
exempt organizations (such as a hospital) and other parties, in
w h 1 ¢hb valiie of the economic benefit provided exceeds the
value of the consideration received for providing the benefito

"Statements of Antitrust Enforcement Policy in Health Care", US Department of Justice
and the Federal Trade Commission, August 1996, p. 4. Taxes on excess benefit

@“j 2017 Annual Consultants Conference transactions. 26 CFR 53.4958-4(a)(L).
’~,"{/ C}]\CQ@QH_ ] June 7-10, 2017 E 2017 National Association of Certified Valuators/]ar




Commercial Reasonableness
Qualitative Analysis

AOtherwise Legally Permissible

AStark Law Considerations

Prohibits physicians from referring Medicare or
Medicaid patients to an entity for designated health
services if the physician, or an immediate family
member, has a financial relationship with that entity

However, there are numerous exceptions, notably:
OBona fide employment exception
OPersonal services exception

42 U.S.C. Section 1395nn(a)(1)(A). 42 CFR 1001.952 - Medicare and State
AT N, 4@ <ZI Health Care Programs: Fraud and Abuse; Safe Harbors for Certain Electronic
QT Prescribing and Electronic Health Records Arrangements Under the
RﬁNACVA}% @fl 2017 Annual Consultants Conference Prescribing and Elect

%’v‘\% ’&? \XJ” CNFQ go, L ‘JL Q/ }\) Zﬂl E 2017 National Association of Certified Valuators/2ar



Commercial Reasonableness

Qualitative Analysis

AOtherwise Legally Permissible
A Anti-Kickback Statute Considerations

‘“&a

\}.’J" g

lllegal to:

(v)fknowingly and willfully solicit or receive any remuneration
(including any kickback, bribe, or rebate) directly or indirectly,
overtly or covertly, in cash or in kind, (A) in return for referring an
Individual to a person for the furnishing or arranging for the
furnishing of any item or service for which payment may be made
In whole or in part under a Federal health care program, or (B) in
return for purchasing, leasing, ordering, or arranging for or
recommending purchasing, leasing, or ordering any good, facility,
service, or item for which payment may be made in whole or in
part under a Federal health care program. ©

fﬁ &‘I 2017 Annual Consultants Conference "Antikickback Statute”, 42 USC Section 1320a-7b(b).
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Commercial Reasonableness
Quantitative Analysis
APost-Transaction Financial Feasibility Analysis

AThe analyst should also undertake a quantitative
analysis as part of the determination of the
Commercial Reasonableness of both:

The discrete elements
The entirety of the anticipated transaction

ATakes into account all consideration to be paid by
acquirers to sellers and lessors

‘uNACVA,% @ﬁ 201 7AnnuolConsul|©nTs Conference
\\&‘v‘ﬂ% J _"Jr’ CNFQ , 1L ‘JL e 7-10, 2017 E 2017 National Association of Certified Valuator s7/4an



Quantitative Analysis

A When performing a cost/benefit analysis for a particular buyer, a valuation analyst
may also wish to consider the value metrics, which result from the application of
one or more of the following analytical methods, to serve as a basis for a
commercial reasonableness opinion related to an anticipated transaction:

A Net present value (NPV) analysis, which examines the total expected risk-
adjusted future net economic benefits (e.g., present value of the future net cash
flows) anticipated to be generated from the operation of the subject property
interest net of the initial economic expense burdens (e.g., initial cash outlays)
necessary to acquire the property interest;

A Internal rate of return (IRR) analysis, which calculates the discount rate
necessary to result in a zero net present value, which rate can be compared to an

investors required rate of return for a specific property interest to determine the
viability of the investment;

AT Fundamentals of Corporate Finance, 0 By St
..s.'-"-"" MA: Irwin, 1993, p. 220,231.#Pr i nci pl es of Corporate Fina
WNACVA/EE @il 2017 Annual Consultants Conference al., Ninth Edition, New York, NY: McGraw-Hill Irwin, 2008, p. 120-122, 228.
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Quantitative Analysis

A When performing a cost/benefit analysis for a particular buyer, a valuation analyst
may also wish to consider the value metrics, which result from the application of
one or more of the following analytical methods, to serve as a basis for a
commercial reasonableness opinion related to an anticipated transaction:

A Average accounting return (AAR) analysis, which determines the average of the
net income arising from the assets or services to be acquired in the anticipated
transaction for each discrete accounting period, divided by the book value of
those subject property interest(s) acquired for each of the corresponding
accounting periods;

A Payback period analysis, which calculates the number of discrete periods
necessaryforit he cumul ati ve forecasted [ unc
initial investment; 0 and,

A Discounted payback period analysis, which is similar to a payback period
analysis, calculates the number of discrete periodsii éunt i | t he su
discounted cash flow is equal to the initial investmento [ emp had.i s a

Fundamentals of Corporate Finance, 0 By St

ST, MA: Irwin, 1993 [ [ i

o4 : , ,p-220,231.Pr i nciples of Corporate Fina
‘qtNACVA/EE &‘I QO /7 Annual COHSUI ' ﬂTS Confe[ ence al., Ninth Edition, New York, NY: McGraw-Hill Irwin, 2008, p. 120-122, 228.

W
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Analytical Process for the
Quantitative Analysis

1)
[ Anticipated Transaction for Services/Enterprises/Assets Under the Subject Agreement
{ 1 i ! 1 1 ' ! ! ! {

A) B) (<) D) (E) ) (G) (H) (03] Y] X)
Clinical Services || Coverage and Call Services || MedicalService Line Director | | Co-management Services Executive Management Services || Enterprises/Service Lines Tangible Assets Intangible Assets Real Property Leases Tangible Property Leases Intangible Property Leases

! l : | ! : |
I I

2 3
[Project the Units of Production for Each Element of the Transaction (e.g., wRVUs or lease term) Project the Reimbursement per Unit of Production (see Box 2) for Each Element of the Transaction (e.g.. Conversion Factor or Rental Rate)
(4)
Project the Expected Revenue Stream based on the Sustainability of Each of the Elements of the Transaction. including any Synergistic Revenue Enhancements
I
¥ ¥
(5) (6)
Project the Expected Operating Expense Burden, including both Fixed and Variable Costs, required to Project the Expected Capital Expense Burden, required to produce the Projected Revenue Stream, for each
produce the Projected Revenue Stream, for Each Element of the Transaction, net of any Cost Savings Element of the Transaction, net of any Cosf Savings resulting from the acquisition or lease
resulting from the acquisition or lease (e.g., changes in Working Capital or Capital Expenditures)
L I
¥

q
[(‘alcutme the Ner Economic Benefir (e.g., net cash flow), from Each Element of the Transaction, by subtracting the Prajected Operating and Capital Expenses from the Projected Revenue Stream ]
7

(6]
[Determine the purchaser’s or lessee’s pertinent risk adjusted discount rate of the subject property interest
T

¥ 3 - 3
9 -
Posttramsact o) o0 @ ©) ®
osl-transaction i Is the payback period of the subject Is the discounted payback period of the Is the net present value Does the internal rate of return Does the average accounting return of the Does the purchaser or
Financial i property interest similar in duration to subject property interest similar in of the anticipated of the subject property interest subject property interest equal or exceed the lessee have aecess to
Feasibility similar property interest acquired by duration to similar property interest transaction greater than in the anticipated transaction average accounting return of similar property sufficient human and
Analysls the most probable universe of buyers, acquired by the most probable universe of or equals to zero? equal or exceed the risk adjusted interest acquired by the most probable universe financial capitalto
sellers, owners, and investors? buyers, sellers, owners, and investors? ;™ B required rate of return? of buyers, sellers, owners and investors? ! undertake the transaction?
i 1 i i ] 1  — N
1 1 ! 1 1
l 1 ! 1 1
T T T 1
* 1 1 ! 1 1
(12) | | ! | |
The transaction is financially feasible. ‘ ‘ ‘
1 v h
1
1

¥

Commercially Reasonable, under the

Il

(14) e aoy .
Is the anticipated transaction Is the purchaser or lessee of the subject property interest a fax-exempt not-for-profit entity?

qualitative analysis?

(13)
The transaction is not financially feasible

T

(1) 1

Does the anticipated transaction generate sujfficient public social benefit to offset the deficit incurred by the purchaser 1)

a1 ] or lessee (e.g., integration support payments), in pursuit of the tax-exempt not-for-profit entity’s charitable mission? (12
Anticipated Transaction for Services/Enterprises/Assets Under Py | : ______ e e e e e — — = ] Anticipated Transaction for Services/Enterprises/Assets Under
the Subject Agreement is Commercially Reasonable. J the Subject Agreement is not Commercially Reasonable.

20 ] 7 A NNU O' C ONsu | TO I’]TS C on fere nce "Healthcare Valuation: The Financial Appraisal of Enterprises, Assets, and Services," By Robert
James Cimasi, MHA, ASA, FRICS, MCBA, AVA, CM&AA, John Wiley & Sons Inc., 2014, p. 965.
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Quantitative Analysis

A Each of the value metrics that results from the cost/benefit analyses
described above should be considered within the context of the
gualitative factors of the commercial reasonableness analysis

AThis is especially true when the cost/benefit analysis reflects a
financial (cash) loss, as a transaction may still be commercially
reasonable after the non-monetary benefits that may arise from the
anticipated transaction are taken into consideration

A For example, the benefits produced by a transaction that results in
an expansion into new geographic areas and/or new service lines
or an improvement in the access to technology and/or innovation
may provide substantial evidence of a prudent business decision,
l.e., commercial reasonableness

For a detailed discussion on the qualitative factorsof t he commer ci al reasonabl e
of Commerci al Reasonabl eness: The Qualitative Analy
\,g:‘_;g;_\;z,:;,;f{)' B 2014, http://www.healthcapital.com/hcc/newsletter/12_14/QUALITATIVE.pdf (Accessed 1/12/15); or,
& M : Te 2 = ; . - : :
& \! E;:fi 20'[7Anmug|Consuhgnfsc_jonfe[ence fiHealthcare Valuation: The Financial Appraisal of E
. ':‘

- % MHA, ASA, FRICS, MCBA, CVA, CM&AA, Vol. 2, Hoboken, NJ: John Wiley & Sons, Inc., 2014, p. 940-963.
Chicago, IL | June 7-10, 201
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Commercial Reasonableness 'm'M

Quantitative Analysis

ACardiology Practice Case Study

A Analysis of the Financial Feasibility of the Integration
Transaction in its Entirety

Examples

A Impact of Integration Transaction on Ancillary
Services and Technical Component (ASTC)
services reimbursement

A Cost containment efforts by ACME Hospital
(e.g., reducing overhead)

Al mpact on ACME Hospital 6s
cash flow

8 2017 Annual Consultants Conference
TI
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Inherent Conflict
between MACRA &
Commercilial Reasonableness

i) ' 2017 Annual Consultants Conference
&% W Chicago,IL | June 7-10, 2017

==



Distortion of the Commercial
Reasonableness Analysis

Government regulators (more specifically, the OIG and
the DOJ) have, In some cases, challenged vertical
Integration transactions under various federal and state
fraud and abuse laws, partly basing their arguments on
the concept, termed the Practice Loss Postulate (PLP),
that the acquisition of a physician practice, which then
operates at a fbook financial losso ,is dispositive
evidence of the h o s p i payreri ©f consideration
based on the volume and/or value of referrals

f o American Hospital Association Letter to U.S. Senate, By Thomas P. Nickels, Letter to The
u NACVA/E,E &‘I QO / Annual C OnSU| 'd nTS C Onfel ence Honorable Orrin Hatch and The Honorable Ron Wyden, re Stark Law, January 29, 2016.

%v%‘( vfl LN CJ O H ‘J Q_" }\) Zﬂl E 2017 National Association of Certified Valuator s8lar



Summary of the
Practice Loss Postulate

Aln maintaining the economic delineation between
physicians and hospitals, the PLP focuses exclusively
on immediate and direct financial (cash) returns on, and
returns of, investments by healthcare organizations
related to vertical integration transactions

AThe PLP ignores other economic benefits associated
vertical integration in healthcare

A Social benefit and qualitative gains

A Avoidance of cost and efficiency gains

f =
NNACVA& @’i‘l 2017 Annual Consultants Conference
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Summary of the
Practice Loss Postulate

(A) (C)

Physician wRVU Cash
Compensation

Retention Bonus

Medical, Retirement,
etc. Benefits

(D)

Total Physician wRVU

Nose Coverage Related Expense

(B)
o “Receipts” to Hospital
Physician wRVU
Related Economic Total Physician wRVU
Operating Expense Reimbursement from
all Payors

Physician wRVU
Related Economic
Capital Expense

= I; 2017 Annual Consultants Conference
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Summary of the
Practice Loss Postulate

(F) Q) (H)

Avoidance of Cost

: Create Operational Efficiencies
Economies of Scope

Economies of Scale

Non-
Monetary |Organization as a Factor Diversify Supply Chain
Benefits of Production

Provide Continuum of Care

Achieve Care Coordination
Social Benefits Satisfy the Triple Aim

Improve Population Health

Complimentary and Requisite Care Mapping of Services

= 2017 Annual Consultants Conference
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Summary of the
Practice Loss Postulate

Consequently, under the PLP, a ifbook financial losso
on a physician practice borne by a vertically
Integrated health system, when viewing that practice
as a stand-alone economic enterprise, is viewed as
evidence of legally impermissible referrals under
the Stark Law

This regulatory conjecture hinders the ability of a
vertically integrated health system to withstand fraud
and abuse scrutiny, and erects a barrier to satisfying
the threshold of commercial reasonableness

Y S
NNACVA& @’i‘l 2017 Annual Consultants Conference
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Distortion of the Commercial
Reasonableness Analysis

This misguided theory overly simplifies the
commercial reasonableness analysis, such that the
threshold h a s b @m@antediio cap a physician's
compensation at levels that he or she could
generate If he or she remained an independent
seller of physician services, even if part of that
compensation is paid for supervising non-physician
members of a multidisciplinary team in the efficient
delivery of quality care. 0o

f o American Hospital Association Letter to U.S. Senate, By Thomas P. Nickels, Letter to The
u NACVA/E,E &‘I QO / Annual C OnSU| 'd nTS C Onfel ence Honorable Orrin Hatch and The Honorable Ron Wyden, re Stark Law, January 29, 2016.
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Distortion of the Commercial ) "”

Reasonableness Analysis

Government regulators (more specifically, the OIG of
HHS and the DOJ) have, in some cases, challenged
vertical integration transactions under various
federal and state fraud and abuse laws, basing their
arguments, Iin part, on the concept, termed the
Practice Loss Postulate (PLP) that the acquisition of
a physician practice, which then operates at a rfbook
financial losso , is dispositive evidence of the
h os pi gaanerd ®f consideration based on the
volume and/or value of referrals

il States ex 5 ators Amended Complaint, p.
f 2 O 7 A | C I T’ C f S 3 3 Daniel elvin, BNAs Health Care Fraud
Report, Bloomberg BNA, November 25, 2015, http:/A .mwe.com/files/Publication/ala5d17c-3c79-4380-baef-
i* NA( VA/EE &‘I n n U O O n S U | O n S O r) e l e n C e 0d11822334al/Presentation/PublicationAttachment/5bble6ca-6491-4907-9a57-1049c2f3eec6/Gordan-Melvin.pdf (Accessed 12/15/15).
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Inherent Conflict between
MACRA and Fraud & Abuse Laws

MMhe Left Hand Doesnot Know oOWh at

OIG
HHS . DOJ
. Value-Based Fraud & Abuse
Reimbursement Laws .
MACRA Stark
ACOs Anti-Kickback Statute
Vertical Integration False Claims Act
Physician-
Hospital
Alignment
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Fraud & Abuse Laws

ARegulatory considerations related to fraud have
had a significant impact on:

AValue attributable to each property interest
AValuation process itself

N\

AR Er audo

ASeveral distinct meanings within the context of the
healthcare regulatory framework

AEf fects the propertyos pi

ACreates significant risk and uncertainty for
business entities

f =
NNACVA& @’i‘l 2017 Annual Consultants Conference
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Anti-kickback Statute (AKS)

A Makes it a felony for any persontofi k n o wi n g
and wi dolicif oureckiyepor to offer or pay,
anynr e mu n e, digdtly oo indarectly, in
exchange for the referral of a patient for a
healthcare service paid for by a federal
healthcare program

A Arrangements must not take into account the
Avol ume ofrefevatsl ueo

fu?-» FCriminaI Penalties for Acts I nvol vi nd130a-db); a
v AHanl ster N t wo k v . 1 Grh1895% "Pragbam Snfegrify;. Medicard éh® 0

uNACVA/EE &'I QO / Annuol COHSUMQHTS COﬂfel ence State H IthC e Pro g ams; Permissive Ex cl ions," 42 CFR 1001.952(b)(5) (2009).
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Anti-kickback Statute (AKS)

AViolations punishable by up to five years in prison
and/or criminal fines up to $25,000

AAffordable Care Acti A Wi t h r espect
of [the Anti-kickback Statute] a person need not
have actual knowledge of this section or specific
l ntent to commit a viola

fCr i mi nal Penalties for Acts Involving Fed

U.S.C.A.A1320a-7b(b);iPat i ent Protection and Afford
quNACVA}Eﬁ &‘I 2017 Annual Consultants Conference 106060 P u b148, 124 Btat11191March 23, 2010), p. 689.
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Stark Law

A Federal prohibition against physician self-referral

A Prohibits physicians from referring Medicare or
Medicaid patients to an entity for Designated
Health Services (DHS) if the physician, or an
Immediate family member, has a financial
relationship with that entity

alth Ca Fraud and Abuse: Practical P e
f' B umann, Washington DC American Bar Association, 2002, p . Bithitatioion
NNACVA& @’i‘l 201 7Annuo|ConsuhanTsConfelence certain physician referrals. 5 42 U. S C 13
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Designated Health Services

List of Designated Health Services

Clinical laboratory services

Physical therapy, occupational therapy, and speech-language pathology services

Radiology and certain other imaging services, including:
A Magnetic resonance imaging
A Computerized axial tomography scans
A Ultrasound services

Radiation therapy services and supplies

Durable medical equipment and supplies

Parenteral and enteral nutrients, equipment, and supplies

Prosthetics, orthotics, and prosthetic devices and supplies

Home health services

Outpatient prescription drugs

Inpatient and outpatient hospital services

2017 Annual Consultants Conference
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False Claims Act (FCA)

A When one fi k n o w presgnksyor causes to be
presented, to an officer or employee of the United States
government or a member of the Armed Forces of the
United States a false or fraudulent claim for payment or
approval, e.g., upcodingo

A Civil penalties for false claims violations
A Whistleblower Provision (Qui Tam)

A State FCA statutes i Can expand/alter provisions of
federal law (state claims reviewed by OIG)

iFal se Claims Act o 3.1 SW.aS.eC.Fa 375299(01) i (M50 A&t F
&’«v).;\g W /aJ:. of Inspector General, U.S. Department of He Ith nd Human Ser

42 s http://oig.hhs.gov /f d/fl claimsact.a: p(A d08/03/12) Stt False Claims Act
RﬁNACVA}% @ﬁ 2017 Annual Consultants Conference \

Requirements for Increased State Share of Recoveries," Social Security Act A 1909.
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Inherent Conflict between o 'M

MACRA and Fraud & Abuse Laws

AThe goals of VBR and federal fraud and abuse
laws are fundamentally discordant

AMACRA (as well as the ACA) has furthered the
transition to VBR, which payment models seek to
reduce the overutilization of services, by incentivizing
the provision of efficient, evidence-based care (in part
through the utilization of bigdata) , t h r carwogand a
stickb appr oac h, sharedesavings antd losses g |

"Remaining Stark-Compliant with Practice Losses" and Ancillary Services" By Daniel
W. Kiehl, JD, LLM, Coker Group, November 2016, http://cokergroup.com/wp-

content/uploads/2016/11/Remaining-Stark-Compliance-with-Practice-Losses-and-
quNACVA;Eﬁ &‘I 20 / Annual COHSUI 'a nTS COﬂfel ence Ancillary-Services_November-2016.pdf (Accesse d 5/3/17).
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Inherent Conflict between
MACRA and Fraud & Abuse Laws

AThe goals of VBR and federal fraud and abuse
laws are fundamentally discordant

Aln order to provide coordinated, efficient care to
meet these VBR goals, many organizations are
considering various alignment strategies that
amass the needed specialties and resources to
provide for the full continuum of a patient episode
of care, to take advantage of the VBR reforms

"Remaining Stark-Compliant with Practice Losses" and Ancillary Services" By Daniel
W. Kiehl, JD, LLM, Coker Group, November 2016, http://cokergroup.com/wp-

content/uploads/2016/11/Remaining-Stark-Compliance-with-Practice-Losses-and-
wNACVA}Eﬁ &‘I 2017 Annual Consulfants Co ﬂfei ence Ancillary-Services_November-2016.pdf (Accessed 5/3/17).
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Inherent Conflict between
MACRA and Fraud & Abuse Laws

AAs a result of aligning, particularly when aligning
through employment arrangements with hospitals and

health systems, many hospitals or health systems
sustain practice losses

ADue to a number of reasons, including:
Encountering a more adverse payor mix in a hospital setting

Needing to pay more competitive salaries to

employed providers
The treatment of ancillary services by the hospital or

health system

"Remaining Stark-Compliant with Practice Losses" and Ancillary Services" By Daniel W.
Kiehl, JD, LLM, Coker Group, November 2016, http://cokergroup.com/wp-
content/uploads/2016/11/Remaining-Stark-Compliance-with-Practice-Losses-and-Ancillary-
Services_November-2016.pdf (Accesse d 5/3/17).



