
The Path to Successful 
Utilization of Alternative 
Payment Models

Khaled J. Klele, Esq. 

Todd A. Zigrang, MBA, MHA, FACHE, CVA, ASA 

Latoya Caprice Dawkins, Esq.



Presenter Bio
Khaled John Klele is a partner at Riker Danzig Scherer Hyland & Perretti LLP, a

Morristown, New Jersey based law firm, with additional offices in Trenton, midtown

Manhattan, White Plains and Stamford.

Mr. Klele practices in the FirmôsHealth Care Group, focusing his practice on health

care regulatory and litigation work. He provides counsel to a variety of providers

including independent practices, group practices, ambulatory surgery centers,

laboratories, imaging centers, addiction centers, skilled nursing facilities, urgent care

centers and pharmacies. He regularly assists his health care provider clients in a

variety of areas, including the negotiation of provider agreements with payors, fair

market evaluations, payor models, state and federal regulatory compliance, medical

billing audits and litigation, Medicare and/or Medicaid audits and other health care

reimbursement issues, medical board investigations and fair hearings, fraud and

abuse issues, and other health care compliance and audit issues and litigation.

1

He is a the creator and frequent contributor to Riker DanzigôsHealth Care Law blog, ñTheJuris Doctor Report,ò

and is the author of several articles in Riker DanzigôsHealth Care Alerts, including ñTheInterplay Between the

Corporate Practice of Medicine and Management Services Organizations,òAugust 12, 2019; ñSupremeCourt

Rejects Health and Human Servicesô2014 DSH Reimbursement Formula,òJune 4, 2019; and ñNewJersey

Legislature Passes óOut-of-Network Consumer Protection, Transparency, Cost Containment and Accountability

Act,ôòApril 19, 2018.



Todd A. Zigrang, MBA, MHA, FACHE, CVA, ASA is the President of HEALTH

CAPITAL CONSULTANTS (HCC), where he focuses on the areas of valuation and

financial analysis for hospitals, physician practices, and other healthcare

enterprises. Mr. Zigrang has over 25 years of experience providing valuation,

financial, transaction and strategic advisory services nationwide in over 2,000

transactions and joint ventures involving acute care hospitals and health systems;

physician practices; ambulatory surgery centers; diagnostic imaging centers;

accountable care organizations, managed care organizations, and other third-

party payors; dialysis centers; home health agencies; long-term care facilities;

and, numerous other ancillary healthcare service businesses. Mr. Zigrang is also

considered an expert in the field of healthcare compensation for physicians,

executives and other professionals.

Mr. Zigrang is the co-author of the ñAdviserôsGuide to Healthcare ï2nd Editionò(AICPA, 2015), numerous

chapters in legal treatises and anthologies, and peer-reviewed and industry articles such as: The Guide to

Valuing Physician Compensation and Healthcare Service Arrangements (BVR/AHLA); The Accountantôs

Business Manual (AICPA); Valuing Professional Practices and Licenses (Aspen Publishers); Valuation

Strategies; Business Appraisal Practice; and, NACVA QuickRead. Additionally, Mr. Zigrang has served as

faculty before professional and trade associations such as the American Bar Association (ABA); the

National Association of Certified Valuators and Analysts (NACVA); Physician Hospitals of America (PHA);

the Institute of Business Appraisers (IBA); the Healthcare Financial Management Association (HFMA);

and, the CPA Leadership Institute.

Presenter Bio

2



Presenter Bio
Latoya Caprice Dawkins is an associate in the Health Care Group of Riker Danzig

Scherer Hyland & Perretti LLP. Ms. Dawkins brings an insiderôsperspective to her

health care practice, having worked for an international pharmaceuticals

manufacturer for over eight years. She helps physician practice groups,

manufacturers, pharmacies, hospitals, and other healthcare and life sciences clients

navigate the nuances and complexities of structuring strategic and effective

transactions and services in todayôsheavily-regulated environment. Her practice

includes counseling clients regarding federal and state fraud and abuse issues;

Medicare/Medicaid regulatory and reimbursement issues; pharmacy benefit manager

audits and licensing issues; consumer coupon and copayment assistance programs

for pharmaceutical manufacturers and pharmacies; DSCSA compliance standards

for hospitals, pharmacies, drug distributors and manufacturers; liability issues

regarding advertising and off-label promotion; FDA enforcement actions; compliance

programs; and health care transactions, including mergers and acquisitions.

3

Ms. Dawkins was a panelist at the 2019 Annual Health Law Symposium during the 94th Annual National Bar

Association Convention. She presented on Healthcare Economic Information (HCEI) at a session on Health,

Law and Economics at the event. She is a regular contributor to Riker DanzigôsHealth Care Law blog, ñThe

Juris Doctor Report.ò



Session Overview
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Federal Side APMs
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Overview 

ÅBackground on Medicare Shared Savings Program (ñMSSPò)

ÅReasons for changing the MSSP and what the data shows

ÅDefinitions that set the stage for the changes

ÅOverview of the changes to the MSSP

ÅIncentives

ÅHow the changes have impacted ACOs based on recent data

ÅDecision points for structuring the right ACO or choosing which 
ACO to participate

ÅWhatôs next, more changes? 

6



CMS established the MSSP in 2012

ÅThree Tracks

Track 1 (2012):  Upside only
Track 2 (2012):  Upside and downside risk
Track 3 (2016):  Upside and downside risk, which were greater 
than Track 2

Track 1+ (2018):  Transition model based on Track 1, but 
incorporates limited downside risk that was less than Tracks 2 
and 3.

The December 2018 Final Rule (ñDecember Final Ruleò) made 
significant changes to the MSSP 
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As of 2018, 561 ACOs affecting 10.5 million Medicare Beneficiaries

460 were in Track 1

8 were in Track 2

38 were in Track 3

55 were in Track 1+
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Reasons for Changes

ÅLow number of Track 1 ACOs moving to two-sided models

ÅCMS found that the availability of a lower-risk, two-sided model, 
such as the Track 1+ Model, was effective in moving Track 1 
ACOs to a two-sided model

ÅCMS concerned about consolidation in health care from Track 1 
ACOs

ÅMore ACOs in two-sided models means more savings. 
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Two Sided Models Performed better than One Sided Models

Å2016:  68% of ACOs (15 of 22 ACOs) in two sided models had shared 
savings compared to 29% in upside only models

Å2017:   51% of ACOs (20 of 39 ACOs) in two sided models had shared 
savings compared to 33% in upside only models

Å2018:  ACOs in two sided models reduced spending by $96 per 
beneficiary compared to $68 in upside only models

Low Revenue ACOs performed better than High Revenue ACOs

Å2016: 41% of low revenue ACOs shared savings compared to 23% of 
high revenue ACOs

Å2017: 44% of low revenue ACOs shared savings compared to 28% of 
high revenue ACOs

Å2018:  Low revenue ACOs reduced spending by $180 per beneficiary 
compared to $27 for high revenue ACOs. 
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The longer ACOs are in the program, the better they perform

ACOs in Track 1 had limited appetite to enter a two-sided 
model when comparing risk of loss to the ability to control total 
Medicare Parts A and B FFS expenditures for the ACO's 
assigned beneficiaries 
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Purpose of the Changes

ÅLimit upside model terms to move ACOs to two sided models

ÅProvide incentives to two sided models to encourage transition

ÅEliminate gaming by addressing rejoining after termination
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CMS Themes  for the Changes

ÅCMS used an ACOs ability to control spending to develop 
changes in the MSSP.

ÅHigh revenue ACOs, which typically include hospital systems, are 
generally more capable of accepting higher risk because they 
control the continuum of care of their patients and, thus, can 
better control their assigned beneficiaries' total Medicare Parts A 
and B FFS expenditures. 

ÅLow revenue ACOs, which typically include physician groups, 
have less control over their assigned beneficiaries' total Medicare 
Parts A and B FFS expenditures because they are in less control 
of their patientsô continuum of care.
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New Definitions

ÅHigh revenue ACO:  Total Medicare Parts A and B FFS 
revenue of its ACO participants is at least 35 percent of 
the total Medicare Parts A and B FFS expenditures for 
the ACO's assigned beneficiaries.  

ÅLow revenue ACO:  Total Medicare Parts A and B FFS 
revenue of its ACO participants is less than 35 percent 
of the total Medicare Parts A and B FFS expenditures 
for the ACO's assigned beneficiaries.

ÅCMS looks at total revenue and expenditures of 
Medicare Parts A and B FFS from the ACOôs assigned 
beneficiaries and non-assigned beneficiaries.
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New Definitions

ÅExperienced ACO:  (1) The ACO is the same legal entity as a current or previous ACO 
that is participating in, or has participated in, a performance-based risk Medicare ACO, 
or that deferred its entry into a second Shared Savings Program agreement period 
under Track 2 or Track 3 or (2) 40 percent or more of the ACO's participants 
participated in a performance-based risk Medicare ACO initiative, or in an ACO that 
deferred its entry into a second Shared Savings Program agreement period under 
Track 2 or Track 3, in any of the 5 most recent performance years prior to the 
agreement start date.

ÅInexperienced ACO: (1) The ACO is a legal entity that has not participated in any 
performance-based risk Medicare ACO initiative, and has not deferred its entry into a 
second Shared Savings Program agreement period under Track 2 or Track 3; and (2) 
Less than 40 percent of the ACO's participants participated in a performance-based risk 
Medicare ACO initiative, or in an ACO that deferred its entry into a second Shared 
Savings Program agreement period under Track 2 or Track 3, in each of the 5 most 
recent performance years prior to the agreement start date.
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New Definitions

ÅMedicare ACO initiatives includes any two sided model 
including Track 2, Track 3 or the ENHANCED track, and 
the BASIC track (including Level A through Level E) of 
the MSSP. Also includes the recent Innovation Center 
ACO Models involving two sided risk: The Pioneer ACO 
Model, Next Generation ACO Model, the performance-
based risk tracks of the CEC Model (including the two-
sided risk tracks for LDO ESCOs and non-LDO 
ESCOs), and the Track 1+ Model.
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New Definitions

ÅRenewing ACO:  An ACO that continues its participation 
in the program for a consecutive agreement period, 
without a break in participation. 

ÅRe-entering:  An ACO that is the same legal entity as an 
ACO that previously participated in the program and is 
applying to participate in the program after a break in 
participation, because its agreement expired or 
terminated.  It also includes a new legal entity and more 
than 50 percent of its participants were included on the 
ACO participant list in any of the 5 most recent years.
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Summary of Major Changes

ÅChanged the models to expedite an ACOs 
transition to two-sided models

ÅChanged the agreement term from 3 years to five 
years

ÅRevised the Beneficiary Assignment 
Methodology

ÅIncreased incentives to join two sided models

ÅRevised the benchmarking
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Changes to Models

ÅEliminated Tracks 1 and 2

ÅCreated a ñBasic Trackò that has five levels with Level E 
modeling Track 1+

ÅTrack 3 became the ñEnhanced Trackò
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The Five Levels of the Basic Track

ÅLevel A:  Upside Only, with up to 40% of savings and cap of 10% of benchmark

ÅLevel B: Upside Only, with up to 40% of savings and cap of 10% of benchmark

ÅLevel C:  Two sided model.  Savings of up to 50% of savings and cap of 10% of 
benchmark.  Losses of up to 30% of losses and a cap of 2% of Medicare FFS revenue 
of ACO participants, but not more than 1% of the benchmark.

ÅLevel D:  Two sided model.  Savings of up to 50% of savings and cap of 10% of 
benchmark.  Losses of up to 30% of losses and a cap of 4% of Medicare FFS revenue 
of ACO participants, but not more than 2% of the benchmark.

ÅLevel E:  Two sided model (former Track 1+ Model).  Savings of up to 50% of savings 
and cap of 10% of benchmark.  Losses of up to 30% of losses but not to exceed the 
percentage of revenue specified in the revenue-based nominal amount standard under 
the Quality Payment Program (for example, 8 percent in 2019-2020), capped at the 
amount that is 1 percentage point higher than the percentage of the updated 
benchmark specified in the expenditure-based nominal amount standard under the 
Quality Payment Program (for example, 4 percent in 2019-2020) 
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The Enhanced Track

ÅBased on Track 3

ÅMaximum shared savings rate of 75 percent, not to 
exceed 20 percent of benchmark.

ÅLoss sharing rate determined based on the inverse of 
the final sharing rate, but not less than 40 percent (that 
is, between 40-75 percent), not to exceed 15 percent of 
benchmark. 
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Participation Options

Low Revenue

ÅNew Inexperienced ACO may enter at any Basic Level

ÅNew Experienced ACO cannot enter Levels A to D

ÅRe-entering Inexperienced ACOs cannot enter Level A

ÅRe-entering Experienced ACO cannot enter Levels A to 
D

ÅRenewing Inexperienced ACO cannot enter Level A

ÅRenewing Experienced ACO cannot enter Levels A to D
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Participation Options Conôt

High Revenue: 

ÅNew Inexperienced ACO may enter at any Basic Level

ÅNew Experienced ACO cannot enter the Basic Track

ÅRe-entering Inexperienced ACO cannot enter Level A

ÅRe-entering Experienced ACO cannot enter Basic Track

ÅRenewing Inexperienced ACO cannot enter Level A

ÅRenewing Experienced ACO cannot enter Basic Track except for 

ACOs with a first or second agreement period beginning in 2016 

or 2017 in the Track 1+ Model can enter Level E. 

23



The Glide Path

ÅAn ACO is automatically advanced to the next level of 

the Basic Track at the start of the performance year.  

However: 

ÅAn ACO may elect to advance more quickly, but you cannot 

go backwards with one exception.

ÅA Low Revenue ACO that is inexperienced may elect to 

remain in Level B for a 3rd Performance Year, but then must 

move to Level E at the start of the 4th Performance Year. 
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Agreement Lengths

ÅCMS changed the agreement length from 3 years to 5 

years.

ÅLow revenue ACOs:   Can stay in the Basic Track for 

two agreement periods (for a total of 10 years) and are 

not sequential, which would allow low revenue ACOs 

that transition to the ENHANCED track after a single 

agreement period the opportunity to return to the BASIC 

track, but under Level E. 
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MSR/MLR Selection

ÅOne Sided Models: The same methodology that was 
used for Track 1 will apply. 

ÅTwo Sided Models:  ACOs can have a (1) fixed 
MSR/MLR option from 0% to 2% in .5% increments or 
(2) a variable MSR/MLR based on the number of 
beneficiaries assigned to the ACO.

ÅFixed MSR/MLR is more popular.  Among 101 ACOs 
participating in two sided models in PY 2018, 80 are 
subject to one of the fixed options, including 18 with a 
MSR and MLR of zero percent.

26



Beneficiary Assignment 
Methodology

ÅTwo types of assignments: (1) Preliminary prospective assignment 

with retrospective reconciliation or (2) Prospective assignment.  

ÅTrack 1 and Track 2 had the preliminary prospective assignment 

with retrospective reconciliation.  The Track 1+ Model and Track 3 

used a prospective assignment methodology.

ÅACOs now have the opportunity to annually elect their choice of 

beneficiary assignment methodology during each performance 

year.

ÅIf change beneficiary assignment methodology, then that will 

change your historical benchmark calculation
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