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Stark Law Update: Recent Developments

Over the past several months, the Centers for Medicare
& Medicaid Services (CMS) has issued various
proposed rules and advisory opinions on issues related
to the Stark Law provisions. Most notably, CMS is
currently revisiting one of the provisions in the Stark II,
Phase III rule it finalized in September 2007, i.e., the
provision requiring physicians with financial interests in
physician organizations to “stand in the shoes” of such
organizations for the purposes of complying with self-
referral laws.  Additionally, CMS has issued an
advisory opinion dealing with the Stark implications of
providing customized software to members of hospital
medical staffs for the purpose of remote access to
patient information.

Status of the “Stand in the Shoes” Provision

In September 2007, CMS issued the third installment of
the federal self-referral law, more commonly referred to
as Stark II (“Phase III”)." In the Phase III installment,
CMS included a provision that would now consider
physicians who have an ownership interest in a
physician organization to “stand in the shoes” of the
physician organization for the purpose of Stark laws,
i.e., the physician would “collapse” into the physician
organization, resulting in the the physician organization
no longer being considered an intervening entity for the
purpose of establishing an indirect compensation
arrangement with a designated health service (“DHS”).
Under the new provision, any physician member,
employee or contractor of the physician organization
will be considered to have the same compensation
arrangement with the DHS that the physician
organization has as a whole. The effect of the “stand in
the shoes” provision is that many more physicians will
be considered to have direct compensation
arrangements with DHS entities, therefore falling under
a different set of exemption provisions to Stark.'

The final implementation of the “stand in the shoes”
doctrine that concerned academic medical centers
(“AMCs”) and nonprofit integrated health system
settings was delayed in November 2007, until December
2008, so that CMS could address such concerns as: (1)
compensation arrangements between a faculty practice
plan and another component of the same AMC; and (2)
compensation arrangements between an affiliated DHS
entity and the affiliated physician practice in the same

nonprofit integrated health care system.' Following this
delay, CMS issued the proposed rule regarding the
Hospital Inpatient  Prospective  Payment — System
(“IPPS”) for FY 2009 (“Proposed Rule”), in which CMS
solicited comments on two alternatives to address the
“stand in the shoes” provisions for AMCs and integrated
health systems going forward. The first alternative
would create exceptions from the provision for
physician-employees or contractors whose
compensation arrangement satisfies the employment,
personal services, or fair market value exception, or
where the compensation arrangement is between an
AMC component and a physician organization affiliated
with the AMC through a written agreement to provide
services required to satisfy the AMC’s obligations under
the Medicare Graduate Medical Education rules.' The
second alternative provides that CMS would not change
the current “stand in the shoes” provisions, but instead
would develop a new exception for certain mission
support and similar payment arrangements between and
among DHS entities, physician organizations, and
physicians."  The Proposed Rule also provides for
revising the Stark Law such that a DHS entity would be
deemed to stand in the shoes of any organization in
which it has a 100% ownership interest so that the DHS
entity would be deemed to have the same compensation
arrangements (i.e., with the same parties and on the
same terms) as does the organization that it owns.! The
Proposed Rule also clarified how to apply physician-
and entity-side collapsing rules so that the referring
physician and the DHS entity will not ever become the
same person/entity for analytical purposes.'

With the revisions of the “stand in the shoes” provision,
CMS also proposed revising the definitions of
“physician” and “physician organization” so that the
determination as to whether a direct or indirect
compensation agreement exists would be clearer. Under
the proposed definitions, physicians will be deemed to
“stand in the shoes” of: (1) another physician who
employs the physician; (2) his or her wholly owned
professional corporation; (3) a physician practice that
employs or contracts with the physician or in which the
physician has an ownership interest; or (4) a group
practice of which the physician is a member or
independent contractor.'
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Advisory Opinion: Remote Electronic Access of Patient
Information

Additionally, CMS has recently published a new Stark
Law advisory opinion on the topic of remote electronic
access of patient information by the medical staff of a
hospital system.! CMS advised an inquiring hospital
system that providing customized software to members
of the medical staffs would not give rise to a
compensation arrangement between and among the
physicians and the hospital under the Stark Law. Under
section 1877 of the Social Security Act, a compensation
arrangement includes all arrangements between a
physician (or immediate family member) and an entity
which involve remuneration, except those arrangements
which involve only “the provision of items, devices, or
supplies that are used solely...to order or communicate
the results of tests or procedures for such entity.”!
Because the provision of free equipment solely to
communicate the results of exams does not have
independent value apart from the service being
provided, it does not constitute prohibited remuneration.

! “Medicare Program; Physicians’ Referrals to Health Care Entities
With Which They Have Financial Relationships (Phase III),” 72 Fed.
Reg. 51012 (Sept. 5, 2007).

! “Medicare Program; Physicians’ Referrals to Health Care Entities
With Which They Have Financial Relationships (Phase III),” 72 Fed.
Reg. 51028 (Sept. 5, 2007).

! “Medicare Program; Delay of the Date of Applicability for Certain
Provisions of Physicians’ Referrals to Health Care Entities With
Which they Have Financial Relationships (Phase I1I),” 72 Fed. Reg.

64161 (Nov. 15,2007).

! “Medicare Program; Proposed Changes to the Hospital Inpatient
Prospective Payment Systems and Fiscal Year 2009 Rates; Proposed
Changes to Disclosure of Physician Ownership in Hospitals and
Physicians Self-Referral Rules; Proposed Collection of Information
Regarding Financial Relationships Between Hospitals and
Physicians,” 73 Fed. Reg. 23686 (Apr. 30, 2008).

! “Medicare Program; Proposed Changes to the Hospital Inpatient
Prospective Payment Systems and Fiscal Year 2009 Rates; Proposed
Changes to Disclosure of Physician Ownership in Hospitals and
Physicians Self-Referral Rules; Proposed Collection of Information
Regarding Financial Relationships Between Hospitals and
Physicians,” 73 Fed. Reg. 23687 (Apr. 30, 2008).

! “Medicare Program; Proposed Changes to the Hospital Inpatient
Prospective Payment Systems and Fiscal Year 2009 Rates; Proposed
Changes to Disclosure of Physician Ownership in Hospitals and
Physicians Self-Referral Rules; Proposed Collection of Information
Regarding Financial Relationships Between Hospitals and
Physicians,” 73 Fed. Reg. 23689 (Apr. 30, 2008).

! “Medicare Program; Proposed Changes to the Hospital Inpatient
Prospective Payment Systems and Fiscal Year 2009 Rates; Proposed
Changes to Disclosure of Physician Ownership in Hospitals and
Physicians Self-Referral Rules; Proposed Collection of Information
Regarding Financial Relationships Between Hospitals and
Physicians,” 73 Fed. Reg. 23689 (Apr. 30, 2008).

! “Medicare Program; Proposed Changes to the Hospital Inpatient
Prospective Payment Systems and Fiscal Year 2009 Rates; Proposed
Changes to Disclosure of Physician Ownership in Hospitals and
Physicians Self-Referral Rules; Proposed Collection of Information
Regarding Financial Relationships Between Hospitals and
Physicians,” 73 Fed. Reg. 23690 (Apr. 30, 2008).

! “Advisory Opinion No. CMS-A0-2008-01” By Jeffrey B. Rich,
M.D., Director, Center for Medicare Management, May 28, 2008,
http://www.cms.hhs.gov/PhysicianSelfReferral/Downloads/CMS-AO-
2008-01.pdf (Accessed 6.30.08).

142 U.S.C. 1395nn(h)(1)(A)-(C)(ii)(IT) (2003).
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Robert James Cimasi, MHA, ASA, FRICS, MCBA, AVA, CM&AA, serves
as President of HEALTH CAPITAL CONSULTANTS (HCC), a nationally
recognized healthcare financial and economic consulting firm headquartered in
St. Louis, MO, serving clients in 49 states since 1993. Mr. Cimasi has over
thirty years of experience in serving clients, with a professional focus on the
financial and economic aspects of healthcare service sector entities including:
valuation consulting and capital formation services; healthcare industry
transactions including joint ventures, mergers, acquisitions, and divestitures;
litigation support & expert testimony; and, certificate-of-need and other
regulatory and policy planning consulting.

Mr. Cimasi holds a Masters in Health Administration from the University of Maryland, as well as
several professional designations: Accredited Senior Appraiser (ASA — American Society of
Appraisers); Fellow Royal Intuition of Chartered Surveyors (FRICS — Royal Institute of Chartered
Surveyors); Master Certified Business Appraiser (MCBA - Institute of Business Appraisers);
Accredited Valuation Analyst (AVA — National Association of Certified Valuators and Analysts); and,
Certified Merger & Acquisition Advisor (CM&AA — Alliance of Merger & Acquisition Advisors). He
has served as an expert witness on cases in numerous courts, and has provided testimony before federal
and state legislative committees. He is a nationally known speaker on healthcare industry topics, the
author of several books, the latest of which include: “The U.S. Healthcare Certificate of Need
Sourcebook™ [2005 - Beard Books], “An Exciting Insight into the Healthcare Industry and Medical
Practice Valuation” [2002 — AICPA], and “A Guide to Consulting Services for Emerging Healthcare
Organizations” [1999 John Wiley and Sons].

Mr. Cimasi is the author of numerous additional chapters in anthologies; books, and legal treatises;
published articles in peer reviewed and industry trade journals; research papers and case studies; and, is
often quoted by healthcare industry press. In 2006, Mr. Cimasi was honored with the prestigious
“Shannon Pratt Award in Business Valuation” conferred by the Institute of Business Appraisers.
Mr. Cimasi serves on the Editorial Board of the Business Appraisals Practice of the Institute of
Business Appraisers, of which he is a member of the College of Fellows.

Todd A. Zigrang, MBA, MHA, ASA, FACHE, is the Senior Vice President of
HEALTH CAPITAL CONSULTANTS (HCC), where he focuses on the areas
valuation and financial analysis for hospitals and other healthcare enterprises.
Mr. Zigrang has significant physician integration and financial analysis
experience, and has participated in the development of a physician-owned
multi-specialty MSO and networks involving a wide range of specialties;
physician-owned hospitals, as well as several limited liability companies for
the purpose of acquiring acute care and specialty hospitals, ASCs and other
ancillary facilities; participated in the evaluation and negotiation of managed
care contracts, performed and assisted in the valuation of various healthcare
entities and related litigation support engagements; created pro-forma financials; written business
plans; conducted a range of industry research; completed due diligence practice analysis; overseen the
selection process for vendors, contractors, and architects; and, worked on the arrangement of financing.

Mr. Zigrang holds a Master of Science in Health Administration and a Masters in Business
Administration from the University of Missouri at Columbia, and is a Fellow of the American College
of Healthcare Executives. He has co-authored “Research and Financial Benchmarking in the
Healthcare Industry” (STP Financial Management) and “Healthcare Industry Research and its
Application in Financial Consulting” (Aspen Publishers). He has additionally taught before the
Institute of Business Appraisers and CPA Leadership Institute, and has presented healthcare industry
valuation related research papers before the Healthcare Financial Management Association; the
National CPA Health Care Adviser’s Association; Association for Corporate Growth; Infocast
Executive Education Series; the St. Louis Business Valuation Roundtable; and, Physician Hospitals of
America.

Anne P. Sharamitaro, Esq., is the Vice President of HEALTH CAPITAL
CONSULTANTS (HCC), where she focuses on the areas of Certificate of Need
(CON); regulatory compliance, managed care, and antitrust consulting. Ms.
Sharamitaro is a member of the Missouri Bar and holds a J.D. and Health Law
Certificate from Saint Louis University School of Law, where she served as an
editor for the Journal of Health Law, published by the American Health
Lawyers Association. She has presented healthcare industry related research
papers before Physician Hospitals of America and the National Association of
Certified Valuation Analysts and co-authored chapters in “Healthcare
Organizations: Financial Management Strategies,” published in 2008.



http://healthcapital.com
http://www.healthcapital.com/hcc/index.php?option=com_content&task=view&id=12&Itemid=31
http://www.healthcapital.com/hcc/index.php?option=com_content&task=view&id=13&Itemid=27
http://www.healthcapital.com/hcc/index.php?option=com_content&task=view&id=15&Itemid=29
http://www.healthcapital.com/hcc/index.php?option=com_content&task=view&id=14&Itemid=28
http://www.healthcapital.com/hcc/index.php?option=com_content&task=category&sectionid=1&id=1&Itemid=2
http://www.healthcapital.com/hcc/index.php?option=com_content&task=category&sectionid=1&id=53&Itemid=2
http://www.healthcapital.com/hcc/index.php?option=com_content&task=view&id=75&Itemid=5
http://www.healthcapital.com/hcc/index.php?option=com_content&task=view&id=75&Itemid=5
http://www.healthcapital.com/hcc/content/view/177/87/

	Stark_Law_Update.pdf
	Stark_Law_Update.pdf
	hcTopics_Bios_Prior_to_Nov_2012_6.11.2013
	who.pdf
	hcTopics_Bios_Prior_to_Nov_2012_6.11.2013


	Topics Bios Prior to Nov_2012_6.19.2013


<<
  /ASCII85EncodePages false
  /AllowTransparency false
  /AutoPositionEPSFiles true
  /AutoRotatePages /All
  /Binding /Left
  /CalGrayProfile (Dot Gain 20%)
  /CalRGBProfile (sRGB IEC61966-2.1)
  /CalCMYKProfile (U.S. Web Coated \050SWOP\051 v2)
  /sRGBProfile (sRGB IEC61966-2.1)
  /CannotEmbedFontPolicy /Warning
  /CompatibilityLevel 1.4
  /CompressObjects /Tags
  /CompressPages true
  /ConvertImagesToIndexed true
  /PassThroughJPEGImages true
  /CreateJDFFile false
  /CreateJobTicket false
  /DefaultRenderingIntent /Default
  /DetectBlends true
  /DetectCurves 0.0000
  /ColorConversionStrategy /LeaveColorUnchanged
  /DoThumbnails false
  /EmbedAllFonts true
  /EmbedOpenType false
  /ParseICCProfilesInComments true
  /EmbedJobOptions true
  /DSCReportingLevel 0
  /EmitDSCWarnings false
  /EndPage -1
  /ImageMemory 1048576
  /LockDistillerParams false
  /MaxSubsetPct 100
  /Optimize true
  /OPM 1
  /ParseDSCComments true
  /ParseDSCCommentsForDocInfo true
  /PreserveCopyPage true
  /PreserveDICMYKValues true
  /PreserveEPSInfo true
  /PreserveFlatness true
  /PreserveHalftoneInfo false
  /PreserveOPIComments false
  /PreserveOverprintSettings true
  /StartPage 1
  /SubsetFonts true
  /TransferFunctionInfo /Apply
  /UCRandBGInfo /Preserve
  /UsePrologue false
  /ColorSettingsFile ()
  /AlwaysEmbed [ true
  ]
  /NeverEmbed [ true
  ]
  /AntiAliasColorImages false
  /CropColorImages true
  /ColorImageMinResolution 300
  /ColorImageMinResolutionPolicy /OK
  /DownsampleColorImages true
  /ColorImageDownsampleType /Bicubic
  /ColorImageResolution 300
  /ColorImageDepth -1
  /ColorImageMinDownsampleDepth 1
  /ColorImageDownsampleThreshold 1.50000
  /EncodeColorImages true
  /ColorImageFilter /DCTEncode
  /AutoFilterColorImages true
  /ColorImageAutoFilterStrategy /JPEG
  /ColorACSImageDict <<
    /QFactor 0.15
    /HSamples [1 1 1 1] /VSamples [1 1 1 1]
  >>
  /ColorImageDict <<
    /QFactor 0.15
    /HSamples [1 1 1 1] /VSamples [1 1 1 1]
  >>
  /JPEG2000ColorACSImageDict <<
    /TileWidth 256
    /TileHeight 256
    /Quality 30
  >>
  /JPEG2000ColorImageDict <<
    /TileWidth 256
    /TileHeight 256
    /Quality 30
  >>
  /AntiAliasGrayImages false
  /CropGrayImages true
  /GrayImageMinResolution 300
  /GrayImageMinResolutionPolicy /OK
  /DownsampleGrayImages true
  /GrayImageDownsampleType /Bicubic
  /GrayImageResolution 300
  /GrayImageDepth -1
  /GrayImageMinDownsampleDepth 2
  /GrayImageDownsampleThreshold 1.50000
  /EncodeGrayImages true
  /GrayImageFilter /DCTEncode
  /AutoFilterGrayImages true
  /GrayImageAutoFilterStrategy /JPEG
  /GrayACSImageDict <<
    /QFactor 0.15
    /HSamples [1 1 1 1] /VSamples [1 1 1 1]
  >>
  /GrayImageDict <<
    /QFactor 0.15
    /HSamples [1 1 1 1] /VSamples [1 1 1 1]
  >>
  /JPEG2000GrayACSImageDict <<
    /TileWidth 256
    /TileHeight 256
    /Quality 30
  >>
  /JPEG2000GrayImageDict <<
    /TileWidth 256
    /TileHeight 256
    /Quality 30
  >>
  /AntiAliasMonoImages false
  /CropMonoImages true
  /MonoImageMinResolution 1200
  /MonoImageMinResolutionPolicy /OK
  /DownsampleMonoImages true
  /MonoImageDownsampleType /Bicubic
  /MonoImageResolution 1200
  /MonoImageDepth -1
  /MonoImageDownsampleThreshold 1.50000
  /EncodeMonoImages true
  /MonoImageFilter /CCITTFaxEncode
  /MonoImageDict <<
    /K -1
  >>
  /AllowPSXObjects false
  /CheckCompliance [
    /None
  ]
  /PDFX1aCheck false
  /PDFX3Check false
  /PDFXCompliantPDFOnly false
  /PDFXNoTrimBoxError true
  /PDFXTrimBoxToMediaBoxOffset [
    0.00000
    0.00000
    0.00000
    0.00000
  ]
  /PDFXSetBleedBoxToMediaBox true
  /PDFXBleedBoxToTrimBoxOffset [
    0.00000
    0.00000
    0.00000
    0.00000
  ]
  /PDFXOutputIntentProfile ()
  /PDFXOutputConditionIdentifier ()
  /PDFXOutputCondition ()
  /PDFXRegistryName ()
  /PDFXTrapped /False

  /Description <<
    /CHS <FEFF4f7f75288fd94e9b8bbe5b9a521b5efa7684002000500044004600206587686353ef901a8fc7684c976262535370673a548c002000700072006f006f00660065007200208fdb884c9ad88d2891cf62535370300260a853ef4ee54f7f75280020004100630072006f0062006100740020548c002000410064006f00620065002000520065006100640065007200200035002e003000204ee553ca66f49ad87248672c676562535f00521b5efa768400200050004400460020658768633002>
    /CHT <FEFF4f7f752890194e9b8a2d7f6e5efa7acb7684002000410064006f006200650020005000440046002065874ef653ef5728684c9762537088686a5f548c002000700072006f006f00660065007200204e0a73725f979ad854c18cea7684521753706548679c300260a853ef4ee54f7f75280020004100630072006f0062006100740020548c002000410064006f00620065002000520065006100640065007200200035002e003000204ee553ca66f49ad87248672c4f86958b555f5df25efa7acb76840020005000440046002065874ef63002>
    /DAN <>
    /DEU <>
    /ESP <>
    /FRA <>
    /ITA <>
    /JPN <>
    /KOR <FEFFc7740020c124c815c7440020c0acc6a9d558c5ec0020b370c2a4d06cd0d10020d504b9b0d1300020bc0f0020ad50c815ae30c5d0c11c0020ace0d488c9c8b85c0020c778c1c4d560002000410064006f0062006500200050004400460020bb38c11cb97c0020c791c131d569b2c8b2e4002e0020c774b807ac8c0020c791c131b41c00200050004400460020bb38c11cb2940020004100630072006f0062006100740020bc0f002000410064006f00620065002000520065006100640065007200200035002e00300020c774c0c1c5d0c11c0020c5f40020c2180020c788c2b5b2c8b2e4002e>
    /NLD (Gebruik deze instellingen om Adobe PDF-documenten te maken voor kwaliteitsafdrukken op desktopprinters en proofers. De gemaakte PDF-documenten kunnen worden geopend met Acrobat en Adobe Reader 5.0 en hoger.)
    /NOR <>
    /PTB <>
    /SUO <>
    /SVE <>
    /ENU (Use these settings to create Adobe PDF documents for quality printing on desktop printers and proofers.  Created PDF documents can be opened with Acrobat and Adobe Reader 5.0 and later.)
  >>
  /Namespace [
    (Adobe)
    (Common)
    (1.0)
  ]
  /OtherNamespaces [
    <<
      /AsReaderSpreads false
      /CropImagesToFrames true
      /ErrorControl /WarnAndContinue
      /FlattenerIgnoreSpreadOverrides false
      /IncludeGuidesGrids false
      /IncludeNonPrinting false
      /IncludeSlug false
      /Namespace [
        (Adobe)
        (InDesign)
        (4.0)
      ]
      /OmitPlacedBitmaps false
      /OmitPlacedEPS false
      /OmitPlacedPDF false
      /SimulateOverprint /Legacy
    >>
    <<
      /AddBleedMarks false
      /AddColorBars false
      /AddCropMarks false
      /AddPageInfo false
      /AddRegMarks false
      /ConvertColors /NoConversion
      /DestinationProfileName ()
      /DestinationProfileSelector /NA
      /Downsample16BitImages true
      /FlattenerPreset <<
        /PresetSelector /MediumResolution
      >>
      /FormElements false
      /GenerateStructure true
      /IncludeBookmarks false
      /IncludeHyperlinks false
      /IncludeInteractive false
      /IncludeLayers false
      /IncludeProfiles true
      /MultimediaHandling /UseObjectSettings
      /Namespace [
        (Adobe)
        (CreativeSuite)
        (2.0)
      ]
      /PDFXOutputIntentProfileSelector /NA
      /PreserveEditing true
      /UntaggedCMYKHandling /LeaveUntagged
      /UntaggedRGBHandling /LeaveUntagged
      /UseDocumentBleed false
    >>
  ]
>> setdistillerparams
<<
  /HWResolution [2400 2400]
  /PageSize [612.000 792.000]
>> setpagedevice




