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OIG Issues Advisory Opinion Regarding On-Call Compensation

In an Advisory Opinion (09-05) recently released by the
Office of the Inspector General (OIG) on May 21, 2009,
the OIG stated that a certain hospital’s on-call
compensation proposal (“Proposed Arrangement”)
which provided compensation for care delivered to
uninsured patients did not violate the Anti-Kickback
statute as the compensation was at Fair Market Value
and the hospital created sufficient safeguards to prevent
fraud and abuse.'

The Proposed Arrangement involved a 400-bed, not-for-
profit hospital that is the sole provider of acute care
services in its county and state. The hospital’s bylaws
required all physicians to provide on-call coverage on a
rotating basis; however the hospital had no policy in
place to compensate physicians for care provided to
patients without insurance. Physicians at the hospital
have reported that on-call coverage disrupts their
personal lives and creates a medical liability (due to the
lack of a prior relationship with the patient).
Consequently, many physicians have reduced on-call
coverage to the minimum hospital requirements, thereby
creating periods of time in which the hospital has no on-
call coverage.

In response to the insufficient on-call coverage, the
hospital created the Proposed Agreement. Physicians
who participate in the Proposed Agreement must be a
member of the hospital’s medical staff; sign a letter of
agreement with the hospital; and, agree to provide at
least one-week of on-call coverage each year on a
rotating basis with other members of the medical staff.
The Proposed Arrangement seeks to compensate
physicians for services rendered to “eligible patients”
(e.g., patients who are not insured and not eligible for
Medicaid or other state healthcare insurance program).
After providing care to “eligible patients,” the on-call
physician will submit a claim form to the hospital’s
patient financial services office, thereby waiving his
third-party billing and collection rights. Upon receipt of
the form, the hospital’s accounting department would
determine whether the patient is eligible for state-funded
healthcare programs. If the patient is eligible for state-
funded care, the claim form will be returned to the
physician in order to bill the state healthcare entity. If
the patient is ineligible, the physician will receive a flat
fee based on the services rendered.
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In determining physician compensation for on-call
services, the hospital utilized a valuation methodology
which considered patient acuity levels in the emergency
department; average length of stay; and, physician time
commitment for a particular service. The methodology
also blended fees from public, private, and self-payers to
determine a flat rate at Fair Market Value. Using the
valuation methodology, the hospital was able to create a
flat fee paid to physicians for the following on-call
services provided to “eligible patients”: (1) emergency
consultations; (2) care delivered to patients admitted
from the emergency department; (3) surgical procedures
performed on patients admitted from the emergency
department; and, (4) endoscopy procedures performed
on patients admitted from the emergency department. *

In its review of the Proposed Arrangement, the OIG
stated that the compensation was at Fair Market Value
and did not take into account the volume or value of
referrals. The OIG also indicated that the Proposed
Arrangement should be protected under the personal
services and management safe harbor of the Anti-
Kickback statute.

In 2007, the OIG approved an on-call compensation
arrangement under the personal services and
management safe harbor in 2007 (Advisory Opinion 07-
10).> While the current Proposed Arrangement does not
fit all seven of the requirements of the personal services
and management safe harbor because it does not have an
aggregate amount of compensation set in advance, the
OIG examined the Proposed Arrangement “taking into
account the totality of facts and circumstances,” and
found that the Proposed Arrangement provided little risk
for fraud and abuse because payment amounts are at Fair
Market Value; all physicians are eligible and provide
coverage equally on a rotating basis (thereby reducing
the potential to give more coverage to physicians who
provide more referrals); and, the Proposed Arrangement
provides a legitimate solution to a growing physician
coverage problem at the hospital. Given its safeguards,
the OIG stated that such an arrangement would be
protected under the personal services and management
safe harbor of the Anti-Kickback statute. ®

Significantly, while the Advisory Opinion demonstrates
the OIG’s recognition of hospitals difficulty in obtaining
on-call coverage, the Opinion calls into question
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compensation arrangements that compensate physicians
simply for being available, warning that compensation
for “lost opportunity,” regardless of whether or not
services are actually provided, may place hospitals’ at
risk for fraud and subsequent scrutiny from the OIG.
Although the opinion does not explicitly state that on-
call compensation arrangements must be structured in
this manner that accounts for on-call services actually
provided by the physicians, the OIG’s warning may
cause hospitals’ to reconsider current arrangements that
pay physicians for on-call availability in order to prevent
future scrutiny by the OIG.”
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HEALTH CAPITAL
CONSULTANTS (HCC) is an
established, nationally recognized
healthcare financial and economic
consulting firm headquartered in
St. Louis, Missouri, with regional
personnel nationwide. Founded in
1993, HCC has served clients in
over 45 states, in providing
services including: valuation in all
healthcare sectors; financial
analysis, including the
development of forecasts, budgets
and income distribution plans;
healthcare provider related
intermediary services, including
integration, affiliation, acquisition
and divestiture; Certificate of
Need (CON) and regulatory
consulting; litigation support and
expert witness services; and,
industry research services for
healthcare providers and their
advisors. HCC’s accredited
professionals are supported by an
experienced research and library
support staff to maintain a
thorough and extensive knowledge
of the healthcare reimbursement,
regulatory, technological and
competitive environment.
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Robert James Cimasi, MHA, ASA, FRICS, MCBA, AVA, CM&AA, serves
as President of HEALTH CAPITAL CONSULTANTS (HCC), a nationally
recognized healthcare financial and economic consulting firm headquartered in
St. Louis, MO, serving clients in 49 states since 1993. Mr. Cimasi has over
thirty years of experience in serving clients, with a professional focus on the
financial and economic aspects of healthcare service sector entities including:
valuation consulting and capital formation services; healthcare industry
transactions including joint ventures, mergers, acquisitions, and divestitures;
litigation support & expert testimony; and, certificate-of-need and other
regulatory and policy planning consulting.

Mr. Cimasi holds a Masters in Health Administration from the University of Maryland, as well as
several professional designations: Accredited Senior Appraiser (ASA — American Society of
Appraisers); Fellow Royal Intuition of Chartered Surveyors (FRICS — Royal Institute of Chartered
Surveyors); Master Certified Business Appraiser (MCBA - Institute of Business Appraisers);
Accredited Valuation Analyst (AVA — National Association of Certified Valuators and Analysts); and,
Certified Merger & Acquisition Advisor (CM&AA — Alliance of Merger & Acquisition Advisors). He
has served as an expert witness on cases in numerous courts, and has provided testimony before federal
and state legislative committees. He is a nationally known speaker on healthcare industry topics, the
author of several books, the latest of which include: “The U.S. Healthcare Certificate of Need
Sourcebook™ [2005 - Beard Books], “An Exciting Insight into the Healthcare Industry and Medical
Practice Valuation” [2002 — AICPA], and “A Guide to Consulting Services for Emerging Healthcare
Organizations” [1999 John Wiley and Sons].

Mr. Cimasi is the author of numerous additional chapters in anthologies; books, and legal treatises;
published articles in peer reviewed and industry trade journals; research papers and case studies; and, is
often quoted by healthcare industry press. In 2006, Mr. Cimasi was honored with the prestigious
“Shannon Pratt Award in Business Valuation” conferred by the Institute of Business Appraisers.
Mr. Cimasi serves on the Editorial Board of the Business Appraisals Practice of the Institute of
Business Appraisers, of which he is a member of the College of Fellows.

Todd A. Zigrang, MBA, MHA, ASA, FACHE, is the Senior Vice President of
HEALTH CAPITAL CONSULTANTS (HCC), where he focuses on the areas
valuation and financial analysis for hospitals and other healthcare enterprises.
Mr. Zigrang has significant physician integration and financial analysis
experience, and has participated in the development of a physician-owned
multi-specialty MSO and networks involving a wide range of specialties;
physician-owned hospitals, as well as several limited liability companies for
the purpose of acquiring acute care and specialty hospitals, ASCs and other
ancillary facilities; participated in the evaluation and negotiation of managed
care contracts, performed and assisted in the valuation of various healthcare
entities and related litigation support engagements; created pro-forma financials; written business
plans; conducted a range of industry research; completed due diligence practice analysis; overseen the
selection process for vendors, contractors, and architects; and, worked on the arrangement of financing.

Mr. Zigrang holds a Master of Science in Health Administration and a Masters in Business
Administration from the University of Missouri at Columbia, and is a Fellow of the American College
of Healthcare Executives. He has co-authored “Research and Financial Benchmarking in the
Healthcare Industry” (STP Financial Management) and “Healthcare Industry Research and its
Application in Financial Consulting” (Aspen Publishers). He has additionally taught before the
Institute of Business Appraisers and CPA Leadership Institute, and has presented healthcare industry
valuation related research papers before the Healthcare Financial Management Association; the
National CPA Health Care Adviser’s Association; Association for Corporate Growth; Infocast
Executive Education Series; the St. Louis Business Valuation Roundtable; and, Physician Hospitals of
America.

Anne P. Sharamitaro, Esq., is the Vice President of HEALTH CAPITAL
CONSULTANTS (HCC), where she focuses on the areas of Certificate of Need
(CON); regulatory compliance, managed care, and antitrust consulting. Ms.
Sharamitaro is a member of the Missouri Bar and holds a J.D. and Health Law
Certificate from Saint Louis University School of Law, where she served as an
editor for the Journal of Health Law, published by the American Health
Lawyers Association. She has presented healthcare industry related research
papers before Physician Hospitals of America and the National Association of
Certified Valuation Analysts and co-authored chapters in “Healthcare
Organizations: Financial Management Strategies,” published in 2008.
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