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Maryland Court Upholds the State’s Physician Self-Referral Law

In a January 2011 decision, the Maryland Court of
Appeals upheld that the state’s patient referral law
prohibiting group practice providers from referring their
patients to other members of their group for certain tests
and services.! In Potomac Valley Orthopaedic
Associates v. Maryland Board of Physicians, the
Maryland Board of Physicians (the Board) issued a
Declaratory Ruling that the state’s self-referral law does
not exempt in-house physician referrals of magnetic
resonance imaging (MRI) scans when the “referring
physician has a financial interest in the performance of
that scan.”® In reaching their decision, the Board
addressed three specific exceptions outlined in the
legislation.®

The Maryland Self-Referral Law expressly prohibits
healthcare practitioners and their agents from referring
patients to a healthcare entity in which that healthcare
practitioner, or his/her family members, have a financial
interest.” However, the statute provides certain
exceptions to the general prohibition, three of which
were addressed in the Board’s decision: the “group
practice exception;” the “direct supervision exception;”
and, the “in-office ancillary services exception.”

Regarding the “group practice exception,” the Board
stated that, based on case studies, the exception was
meant to allow the transfer patient care from one
physician to another within a practice, not to allow the
referral of “services or tests.”® The Board further ruled
that the “direct supervision exception” was intended to
parallel an American Medical Association (AMA)
regulation that permits referrals for services and tests to
outside entities where the practitioner directly preforms
or supervises the service, but not in-office referrals.’
With respect to the “in-office ancillary services
exception,” the Board found that MRI, Radiation
Therapy, and Computer Tomography (CT) scan services
were expressly excluded.?

In reviewing the case, the Court of Appeals looked to
guidance from the Attorney General, which had
previously opined that interpreting the law’s exceptions
to include the in-house referral from one physician to
another for services such as MRIs and CTs would
negate the meaning of the in-office ancillary services
exception.® Finally, the Court noted that proposals to
include MRI and CT services exceptions have been
suggested numerous times, and every time the state
legislature failed to adopt such proposals. The Court
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further highlighted that “legisiative inaction” may be as
significant as legislative action when bills are repeatedly
introduced, and repeatedly rejected.™

While the Patient Protection and Affordable Care Act
permits the Secretary of the Department of Health and
Human Services to waive compliance with federal Stark
Laws for Accountable Care Organizations (ACOs),
there is no indication of how physicians and hospitals
seeking to align themselves with one another in the
coordination of patient care will comply with state self-
referral laws, such as the one upheld by the Maryland
Court of Appeals. * As the national focus on integrated
care grows, and ACO programs become more prevalent,
state legislatures will likely be forced to address
regulatory issues, and potential conflicts, going forward.

! “State High Court Upholds Board Declaration Prohibiting
Referrals Under Maryland Statute” BNA’s Health Law Reporter,
Vol. 20, February 3, 2011.
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1 “Patient Protection and Affordable Care Act” Pub. L. 111-148,
March 23, 2010, p. 277; “Written Comments of the California
Hospital Association for the Federal Trade Commission,
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Medicare & Medicaid Services Workshop Regarding
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HEALTH CAPITAL
CONSULTANTS (HCC) is an
established, nationally recognized
healthcare financial and economic
consulting firm headquartered in
St. Louis, Missouri, with regional
personnel nationwide. Founded in
1993, HCC has served clients in
over 45 states, in providing
services including: valuation in all
healthcare sectors; financial
analysis, including the
development of forecasts, budgets
and income distribution plans;
healthcare provider related
intermediary services, including
integration, affiliation, acquisition
and divestiture; Certificate of
Need (CON) and regulatory
consulting; litigation support and
expert witness services; and,
industry research services for
healthcare providers and their
advisors. HCC’s accredited
professionals are supported by an
experienced research and library
support staff to maintain a
thorough and extensive knowledge
of the healthcare reimbursement,
regulatory, technological and
competitive environment.
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Robert James Cimasi, MHA, ASA, FRICS, MCBA, AVA, CM&AA, serves
as President of HEALTH CAPITAL CONSULTANTS (HCC), a nationally
recognized healthcare financial and economic consulting firm headquartered in
St. Louis, MO, serving clients in 49 states since 1993. Mr. Cimasi has over
thirty years of experience in serving clients, with a professional focus on the
financial and economic aspects of healthcare service sector entities including:
valuation consulting and capital formation services; healthcare industry
transactions including joint ventures, mergers, acquisitions, and divestitures;
litigation support & expert testimony; and, certificate-of-need and other
regulatory and policy planning consulting.

Mr. Cimasi holds a Masters in Health Administration from the University of Maryland, as well as
several professional designations: Accredited Senior Appraiser (ASA — American Society of
Appraisers); Fellow Royal Intuition of Chartered Surveyors (FRICS — Royal Institute of Chartered
Surveyors); Master Certified Business Appraiser (MCBA - Institute of Business Appraisers);
Accredited Valuation Analyst (AVA — National Association of Certified Valuators and Analysts); and,
Certified Merger & Acquisition Advisor (CM&AA — Alliance of Merger & Acquisition Advisors). He
has served as an expert witness on cases in numerous courts, and has provided testimony before federal
and state legislative committees. He is a nationally known speaker on healthcare industry topics, the
author of several books, the latest of which include: “The U.S. Healthcare Certificate of Need
Sourcebook™ [2005 - Beard Books], “An Exciting Insight into the Healthcare Industry and Medical
Practice Valuation” [2002 — AICPA], and “A Guide to Consulting Services for Emerging Healthcare
Organizations” [1999 John Wiley and Sons].

Mr. Cimasi is the author of numerous additional chapters in anthologies; books, and legal treatises;
published articles in peer reviewed and industry trade journals; research papers and case studies; and, is
often quoted by healthcare industry press. In 2006, Mr. Cimasi was honored with the prestigious
“Shannon Pratt Award in Business Valuation” conferred by the Institute of Business Appraisers.
Mr. Cimasi serves on the Editorial Board of the Business Appraisals Practice of the Institute of
Business Appraisers, of which he is a member of the College of Fellows.

Todd A. Zigrang, MBA, MHA, ASA, FACHE, is the Senior Vice President of
HEALTH CAPITAL CONSULTANTS (HCC), where he focuses on the areas
valuation and financial analysis for hospitals and other healthcare enterprises.
Mr. Zigrang has significant physician integration and financial analysis
experience, and has participated in the development of a physician-owned
multi-specialty MSO and networks involving a wide range of specialties;
physician-owned hospitals, as well as several limited liability companies for
the purpose of acquiring acute care and specialty hospitals, ASCs and other
ancillary facilities; participated in the evaluation and negotiation of managed
care contracts, performed and assisted in the valuation of various healthcare
entities and related litigation support engagements; created pro-forma financials; written business
plans; conducted a range of industry research; completed due diligence practice analysis; overseen the
selection process for vendors, contractors, and architects; and, worked on the arrangement of financing.

Mr. Zigrang holds a Master of Science in Health Administration and a Masters in Business
Administration from the University of Missouri at Columbia, and is a Fellow of the American College
of Healthcare Executives. He has co-authored “Research and Financial Benchmarking in the
Healthcare Industry” (STP Financial Management) and “Healthcare Industry Research and its
Application in Financial Consulting” (Aspen Publishers). He has additionally taught before the
Institute of Business Appraisers and CPA Leadership Institute, and has presented healthcare industry
valuation related research papers before the Healthcare Financial Management Association; the
National CPA Health Care Adviser’s Association; Association for Corporate Growth; Infocast
Executive Education Series; the St. Louis Business Valuation Roundtable; and, Physician Hospitals of
America.

Anne P. Sharamitaro, Esq., is the Vice President of HEALTH CAPITAL
CONSULTANTS (HCC), where she focuses on the areas of Certificate of Need
(CON); regulatory compliance, managed care, and antitrust consulting. Ms.
Sharamitaro is a member of the Missouri Bar and holds a J.D. and Health Law
Certificate from Saint Louis University School of Law, where she served as an
editor for the Journal of Health Law, published by the American Health
Lawyers Association. She has presented healthcare industry related research
papers before Physician Hospitals of America and the National Association of
Certified Valuation Analysts and co-authored chapters in “Healthcare
Organizations: Financial Management Strategies,” published in 2008.
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