SCOTUS to Weigh in on Definition of “False” Under FCA
In recent years, the breadth of the False Claims Act
(FCA) has become an increasingly divisive issue among
federal courts, with many implications for the healthcare
industry. At the heart of this issue is a key definition
within the FCA—the definition of “falsity.” Many
federal courts of appeals have reached contradictory
opinions on this definition by applying different theories
of “falsity.”1 These contrary decisions are a source of
confusion as to what is, or is not, fraud or abuse
under the FCA.2

an additional penalty between $5,000 and $10,000 for
each false claim.12 Thus, the question of “falsity” and
how it is applied under the FCA is of significant
importance to healthcare providers participating in
government payor programs, such as Medicare and
Medicaid.13

The FCA is a federal statute that creates civil liability
for any person who “knowingly presents, or causes to be
presented, to an officer or employee of the United States
government […] a false or fraudulent claim for payment
or approval.”4 Since Congress substantially amended
the FCA in 1986, the FCA has developed into one of the
most important enforcement methods used by the
federal government to combat healthcare fraud and
abuse, particularly when used in conjunction with the
federal physician self-referral law (Stark Law) and the
federal Anti-Kickback Statute (AKS).5 In particular,
physician acceptance of kickbacks (i.e., monetary
bribes, free travel, and various other prerequisites) from
pharmaceutical and medical device manufacturers, as
well as health systems, have been increasingly enforced
under the FCA.6 The 1986 amendments strengthened
the statute’s qui tam provision, also known as the
whistleblower provision,7 allowing any private citizen
to enforce the FCA by filing a complaint against a party
alleging fraud against the federal government. 8 Qui tam
actions are often brought by former employees, but they
also have been brought by competitors.9 The U.S.
Department of Justice (DOJ) assumes primary
responsibility for prosecuting the claim if it decides to
intervene in the case,10 and the whistleblower is entitled
to a portion of any recovery the government obtains. 11
Potential liability for healthcare providers can be
significant, as the FCA provides for treble damages plus

when a provider: (1) delivers DME to a patient and bills
Medicare for providing the equipment without certifying
the medical necessity of the equipment; and, (2) the
provider “has previously undertaken to expressly
comply with [such an obligation] and that obligation is
implicated by submitting a claim for payment even
though a certification of compliance is not required in
the process of submitting the claim.”17 This type of
legally false claim demonstrates the “implied
certification” theory of legal falsity under the FCA,
which has caused significant concern for healthcare
providers because of its “incredibly broad reach.”18
The First, Second, Third, Fourth, Sixth, Ninth, Tenth,
Eleventh, and D.C. circuits observe some form of
implied certification theory under the FCA.19 Under
this implied certification theory, providers may face
FCA liability for noncompliance with what providers
often view as “a myriad of often lengthy and dense
regulations or
contractual provisions.”20

Nine of the twelve federal courts of appeals share a
view of “legal falsity” that differs from “factual falsity”
as defined under the FCA:14 (1) factually false claims
involve claims for federal reimbursement regarding
In a potential effort to resolve this issue, the Supreme items or services never provided;15 and, (2) legally false
Court of the United States (SCOTUS) accepted the writ claims fail to satisfy an underlying legal requirement
of certiorari in Universal Health Servs., Inc. v. United because of a violation of statute, regulation, or
States ex rel. Escobar (Escobar), which examines the contract.16
definition of “falsity” under the FCA.3 This Health An example of a factually false claim would be a
Capital Topics article will describe the varying provider billing Medicare for providing a patient with
definitions of “falsity” between different U.S. courts, as durable medical equipment (DME), yet never ordering,
well as examine the potential consequences of the receiving, or delivering the equipment to the patient. In
SCOTUS decision that may impact healthcare providers. contrast, an example of a legally false claim would be
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The delineation between what is “factually false” and
“legally false” has become increasingly fragmented
among the federal courts.21 In United States ex rel.
Susan Hutcheson v. Blackstone Med. Inc. (Hutcheson),
the U.S. Court of Appeals for the First Circuit rejected
the distinction between “factually false” and “legally
false” FCA claims.22 In particular, the First Circuit
identified the distinction as creating “artificial barriers
that obscure and distort [FCA] requirements.”23
(Continued on next page)

The Hutcheson appeal stemmed from a qui tam action
brought by Susan Hutcheson alleging that Blackstone
Medical “engaged in a nationwide kickback scheme to
induce physicians to use its medical devices in spinal
surgeries and that Blackstone knew this scheme would
cause physicians and hospitals (unwittingly) to present
federal healthcare programs with payment claims that
contained material misrepresentations.”24 The court
reversed the dismissal of the FCA claim by the district
court in connection with the alleged AKS and FCA
violations.25 Notably, despite the lack of any express
certification of payment claims by Blackstone Medical,
the First Circuit held that Hutcheson’s complaint
properly stated a claim under the FCA and that
Blackstone’s payment claims “were materially false
or fraudulent.”26

of Appeals for the First Circuit applied the implied
certification theory, ruling for the relators.39 The
court’s decision provided that the provider’s payment
was conditioned upon state regulations, 40 noting that:
“[a]lthough the record is silent as to whether [the
provider] explicitly represented that it was in
compliance with conditions of payment when it sought
reimbursement from [Massachusetts], we have not
required such ‘express certification’ in order to state a
claim under the FCA.”41 The First Circuit’s opinion
expressly
noted
“a
healthcare
provider’s
noncompliance with conditions of payment is sufficient
to establish the falsity of a claim for reimbursement, we
need not address here whether the False Claims Act
embraces a distinction between conditions of payment
and conditions of participation.”42

In contrast, in United States v. Sanford-Brown,
(Sanford-Brown), the U.S. Court of Appeals for the
Seventh Circuit rejected the government’s reliance on
what it identified as “this so-called doctrine of implied
false certification.”27
In Sanford-Brown, the
educational institution formerly known as Sanford
Brown College, entered into a Program Participation
Agreement (PPA) with the U.S. Department of
Education to receive federal education subsidies. 28 The
PPA included an “obligation to abide by a panoply of
statutory, regulatory, and contractual requirements”
including forward-looking promises and regulations
under Title IV, Volume 20 Section 1094 of the United
States Code.29 In this case, the court read the
“knowingly presents […] a false or fraudulent claim”30
language of the FCA as an express “mens rea
requirement.”31 In determining whether the institution
violated the FCA, the Seventh Circuit required the
government to show that Sanford-Brown entered into
the PPA with the express intent “to defraud the
government (thereby creating a ‘false record’) and then
planned to ‘use’ the PPA thereafter to submit poisoned
(and therefore, false) claims for payment.”32 The court
held that the government failed to satisfy this burden,
noting that “[t]he FCA is simply not the proper
mechanism for government to enforce violations of
conditions
of
participation
contained
in—or
incorporated by reference into—a PPA.”33 According
to Seventh Circuit, “The False Claims Act was not
designed for use as a blunt instrument to enforce
compliance with all [ ] regulations.”34 In an apparent
effort to resolve this confusion among the courts
regarding the definition of “falsity” under the FCA,
SCOTUS accepted the Escobar case for argument on
December 4, 2015.35

In accepting the case, SCOTUS will seek to answer two
questions: (1) whether the “implied certification” theory
of legal falsity under the FCA is viable; and, (2) if the
“implied certification” theory is viable, whether a
government contractor’s reimbursement claim can be
legally “false” under that theory if the provider failed to
comply with a statute, regulation, or contractual
provision that does not state that it is a condition of
payment.43

In Escobar, the relators’ teenage daughter was treated
by several unlicensed providers at a mental health center
operated by Universal Health Services (UHS) in
Lawrence, Massachusetts.36 Following a series of
apparent missteps by UHS, the relators’ daughter died. 37
The relators consequentially brought a qui tam action
against UHS asserting a violation of several
Massachusetts
Department
of
Public
Health
requirements in violation of the FCA. 38 The U.S. Court
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With Escobar before SCOTUS in the upcoming session,
a resolution of the circuit split concerning the
contradictory definitions of falsity under the FCA may
be forthcoming. Oral arguments will likely be held in
March or April 2016, and a decision is expected before
July 2016.44
Notably, SCOTUS has previously
remarked that Congress “wrote [the FCA] expansively,
meaning ‘to reach all types of fraud, without
qualification, that might result in financial loss to the
Government.’”45 Numerous legal commentators have
encouraged providers with potential FCA exposure to
follow the developments in Escobar as it could have a
significant
impact
on
FCA
jurisprudence. 46
Additionally, providers may seek to avoid risk and
establish a defensible position by obtaining a certified
opinion, prepared in compliance with professional
standards by an independent credential valuation
professional (under the advice of legal counsel—and
supported by adequate documentation), as to whether
each of the elements of a proposed transaction are both
at Fair Market Value (FMV) and commercially
reasonable, and therefore more likely to withstand
regulatory scrutiny.
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