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Gainsharing Activities and Part-Time Physician Employment Receive Approval from OIG
OIG Approves Gainsharing Arrangement
OIG advisory Opinion No. 08-21, released in late
November 2008, examined an existing arrangement
between a hospital and four cardiology groups and one
radiology group that sought to pay the physicians a
portion of cost savings resultant from physician
efficiency. The cost savings paid to physicians were
derived from the use of supplies and equipment during
certain procedures. The issue in question was whether
the arrangement violated Anti-Kickback statues as it
appeared to provide financial incentive to physicians for
the reduction of services provided to patients. 1
The cost-savings payments were based on changes
implemented by the physician practices at the hospital
over a two-year period. The changes created savings
through the standardization of procedures and reduction
in the inappropriate use of supplies and medical
devices.2 While the agreement could have led to illegal
payments to physicians, the OIG stated that the hospital
had implemented sufficient safeguards. For example, the
OIG found that the “economies gained through the
Arrangement resulted from inherent clinical and fiscal
value and not from restricting the availability of devices
and supplies.3 Other safeguards included calculating
payments based on all procedures performed (regardless
of insurance) as well as using historical and clinical
thresholds to determine if it was clinically appropriate to
standardize or substitute more expensive supplies with
cheaper supplies.4 Because of transparency of the
calculated payments, a cap on the amount of payments,
and the fact that there was found to be no
encouragement for physicians reduce services, the OIG
would not issue sanctions against the group thereby
permitted their gainsharing arrangement.
Part-Time Physicians Have Same Legal Status as FullTime Physicians
In a subsequent Advisory Opinion (No. 08-22), the OIG
advised that part-time physicians performing
endoscopies in the Requestor of the Opinion’s office
have the same legal status as full-time physicians.
Therefore, part-time physicians can now be paid for
services performed (for publicly-insured patients)
without violating anti-kickback laws.5 The anti-kickback
statute prohibits payment for referrals but states that
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“bona-fide” employees are exempt from the statute.
Because the Requestor of the opinion claimed the
physicians are bona-fide employees of the practice, the
OIG advised that the arrangement did not violate antikickback statutes. However, the OIG did note that since
it was outside of its scope to determine whether or not an
employee is a bona-fide employee, if the IRS were to
determine the physicians were not bona-fide employees,
the opinion would be “without force and effect.” 6 A
recent article from Modern Healthcare stated that the
opinion, while not groundbreaking, validates that “parttime bona-fide employees have the same legal status
under the anti-kickback statute as full-time bona-fide
employees for the purposes of the statute’s employment
exception safe harbor.”7
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HEALTH CAPITAL
CONSULTANTS (HCC) is an
established, nationally recognized
healthcare financial and economic
consulting firm headquartered in
St. Louis, Missouri, with regional
personnel nationwide. Founded in
1993, HCC has served clients in
over 45 states, in providing
services including: valuation in all
healthcare sectors; financial
analysis, including the
development of forecasts, budgets
and income distribution plans;
healthcare provider related
intermediary services, including
integration, affiliation, acquisition
and divestiture; Certificate of
Need (CON) and regulatory
consulting; litigation support and
expert witness services; and,
industry research services for
healthcare providers and their
advisors. HCC’s accredited
professionals are supported by an
experienced research and library
support staff to maintain a
thorough and extensive knowledge
of the healthcare reimbursement,
regulatory, technological and
competitive environment.
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