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Hospital Settles False Claims Act Allegations for $18.2 Million

On December 2, 2021, the U.S. Department of Justice
(DQOJ) announced that it had entered into an $18.2 million
settlement with Flower Mound Hospital, a 91-bed
hospital located northwest of Dallas, to resolve claims
that the hospital had violated the Stark Law, the Anti-
Kickback Statute (AKS), and the False Claims Act
(FCA) by making improper inducements to referring
physicians.! This Health Capital Topics article will
review the facts underlying the settlement.

The FCA imposes civil monetary penalties in an amount
between $5,000 to $10,000 per claim, as well as treble
damages, upon any individual who knowingly submits a
false or fraudulent claim to, or uses false records to
induce payment from, the U.S. government.2 The FCA is
a potent fraud and abuse enforcement tool, as it allows
private individuals, also known as qui tam relators or
whistleblowers, to bring suits on behalf of the
government.®

A violation of the FCA can be triggered by violations of
the AKS and/or Stark Law.* The AKS makes it a felony
for any person to “knowingly and willfully” solicit or
receive, or to offer or pay, any “remuneration,” directly
or indirectly, in exchange for the referral of a patient for
a healthcare service paid for by a federal healthcare
program.® Violations of the AKS are punishable by up to
five years in prison, criminal fines up to $25,000, or
both.® These safe harbors set out regulatory criteria that,
if met, shield an arrangement from regulatory liability,
and are meant to protect transactional arrangements
unlikely to result in fraud or abuse.” However, the AKS
does contain certain safe harbors that set out regulatory
criteria that, if met, shield an arrangement from
regulatory liability, and are meant to protect transactional
arrangements unlikely to result in fraud or abuse.® The
Stark Law governs those physicians (or their immediate
family members) who have a financial relationship (i.e.,
an ownership interest, investment interest, or
compensation arrangement) with an entity, and prohibits
those individuals from making Medicare referrals to
those entities for the provision of designated health
services (DHS), unless the referral is protected by one or
more of the numerous exceptions delineated by the
statute.® Notable to the allegations against Flower Mound
Hospital, ownership interests in a hospital are one of the
financial relationships protected by the Stark Law
exceptions, so long as:
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(1) The referring physician is authorized to perform at
the hospital; and,

(2) The ownership or investment interest is in the
entire hospital and not merely in a distinct part or
department of the hospital.*°

Texas Health Presbyterian Hospital Flower Mound
(referred to as “Flower Mound Hospital” in the DOJ
settlement filings), is located in Flower Mound, Texas,
and is jointly owned by Texas Health Resources (a non-
profit health system that serves patients throughout North
Texas'') and several physicians. The government’s
underlying lawsuit was originally brought in 2019 by a
physician-owner at the hospital under the FCA’s
whistleblower provisions.*? The lawsuit alleged that the
hospital violated fraud and abuse laws when it
“repurchased shares from physician-owners aged 63 or
older [in 2019] and then resold those shares to younger
physicians” in 2021 because the hospital took into
account the volume or value of these physicians’ referrals
in determining: (1) to which physicians the shares would
be resold and (2) the number of shares that each physician
would receive.'® In other words, the hospital allegedly
conditioned their future ownership (and the extent of that
ownership) on each physician’s expected referrals.!*
While additional facts underlying the lawsuit are sparse,
the government specifically alleged that the hospital’s
relationships with the physician-owners failed to satisfy
the exception described above related to physician
ownership interests in hospitals (generally known as the
Whole Hospital Exception to the Stark Law).*

As aresult of the settlement, Flower Mound Hospital will
pay $18.2 million in restitution, of which:

(1) Over $17.7 million will be payable to the federal
government to resolve the claims related to
Medicare and TRICARE?;

(2) Approximately $486,500 will be payable to the
State of Texas to resolve the claims related to
Medicaid; and,

(3) Approximately $3 million will be payable to the
whistleblower for his efforts.*’

Additionally, Flower Mound Hospital entered into a five-
year corporate integrity agreement (CIA) with the Office
of Inspector General (OIG) of the U.S. Department of
Health and Human Services (HHS), which requires,
among other items, that the hospital maintain a
compliance program, hire an Independent Review
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Organization to review arrangements entered into by or
on behalf of the hospital, and, for certain executives,
obtain compliance-related certifications.®

While the number of FCA suits brought by
whistleblowers stayed stagnant between 2019 and 2020
(potentially due to the COVID-19 pandemic), over the
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Todd A. Zigrang, MBA, MHA, CVA, ASA, FACHE, is the President of
HEALTH CAPITAL CONSULTANTS (HCC), where he focuses on the areas of
valuation and financial analysis for hospitals, physician practices, and other
healthcare enterprises. Mr. Zigrang has over 25 years of experience
providing valuation, financial, transaction and strategic advisory services
nationwide in over 2,000 transactions and joint ventures. Mr. Zigrang is also
considered an expert in the field of healthcare compensation for physicians,
executives and other professionals.
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AICPA], numerous chapters in legal treatises and anthologies, and peer-reviewed and industry
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NACVA QuickRead. In addition to his contributions as an author, Mr. Zigrang has served as
faculty before professional and trade associations such as the American Society of Appraisers
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(ASA); American Health Lawyers Associate (AHLA); the American Bar Association (ABA);
the National Association of Certified Valuators and Analysts (NACVA); Physician Hospitals
of America (PHA); the Institute of Business Appraisers (IBA); the Healthcare Financial
Management Association (HFMA); and, the CPA Leadership Institute.

Mr. Zigrang holds a Master of Science in Health Administration (MHA) and a Master of
Business Administration (MBA) from the University of Missouri at Columbia. He is a Fellow
of the American College of Healthcare Executives (FACHE) and holds the Accredited Senior
Appraiser (ASA) designation from the American Society of Appraisers, where he has served
as President of the St. Louis Chapter, and is current Chair of the ASA Healthcare Special
Interest Group (HSIG).

Jessica L. Bailey-Wheaton, Esq., is Senior Vice President and General
Counsel of HCC. Her work focuses on the areas of Certificate of Need (CON)
preparation and consulting, as well as project management and consulting
services related to the impact of both federal and state regulations on
healthcare transactions. In that role, Ms. Bailey-Wheaton provides research
services necessary to support certified opinions of value related to the Fair
Market Value and Commercial Reasonableness of transactions related to
healthcare enterprises, assets, and services.

Additionally, Ms. Bailey-Wheaton heads HCC’s CON and regulatory consulting service line.
In this role, she prepares CON applications, including providing services such as: health
planning; researching, developing, documenting, and reporting the market utilization demand
and “need” for the proposed services in the subject market service area(s); researching and
assisting legal counsel in meeting regulatory requirements relating to licensing and CON
application development; and, providing any requested support services required in litigation
challenging rules or decisions promulgated by a state agency. Ms. Bailey-Wheaton has also
been engaged by both state government agencies and CON applicants to conduct an
independent review of one or more CON applications and provide opinions on a variety of
areas related to healthcare planning. She has been certified as an expert in healthcare planning
in the State of Alabama.

Ms. Bailey-Wheaton is the co-author of numerous peer-reviewed and industry articles in
publications such as: The Health Lawyer; Physician Leadership Journal; The Journal of
Vascular Surgery; St. Louis Metropolitan Medicine; Chicago Medicine; The Value Examiner;
and QuickRead. She has previously presented before the ABA, the NACVA, and the
NSCHBC. She serves on the editorial boards of NACVA’s QuickRead and AHLA’s Journal
of Health & Life Sciences Law.

Janvi R. Shah, MBA, MSF, serves as Senior Financial Analyst of HCC.
Mrs. Shah holds a M.S. in Finance from Washington University Saint Louis.
She develops fair market value and commercial reasonableness opinions
related to healthcare enterprises, assets, and services. In addition she
prepares, reviews and analyzes forecasted and pro forma financial
statements to determine the most probable future net economic benefit
related to healthcare enterprises, assets, and services and applies utilization
demand and reimbursement trends to project professional medical revenue
streams and ancillary services and technical component (ASTC) revenue streams.
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