ACA Individual Mandate Ruled Unconstitutional
On December 19, 2019, the U.S. Court of Appeals for the
Fifth Circuit ruled that the central provision of the Patient
Protection and Affordable Care Act (ACA) – the
Individual Mandate (requiring Americans to have health
insurance) – is unconstitutional.1 However, the court did
not decide whether the unconstitutionality of the
Individual Mandate invalidated the rest of the ACA;
instead, the Fifth Circuit sent the case back to the district
court for further review and determination of which ACA
provisions could survive without the mandate. 2

Based on the Supreme Court’s reasoning in the 2012
NFIB decision, the Fifth Circuit reasoned that the actions
of Congress, wherein they essentially eliminated the
penalty for not having health insurance (by virtue of
making the penalty zero), do not allow the mandate to be
construed as a tax any longer.12 The Individual Mandate,
without any monetary penalty, “is only cognizable as a
command,” thus rendering the mandate unconstitutional
because “there is no other constitutional provision that
justifies this exercise of congressional power.”13

Judge Jennifer Elrod, writing for the Fifth Circuit
majority, commenced the decision by remarking on the
many policy arguments made before the court, both in
favor and against, the highly controversial law. 3
However, the court clarifies that their decision addresses
“questions of law, not of policy.”4 The court instead
addressed the four pertinent questions before them:

The majority opinion criticized the lower court’s
severability analysis as flawed and incomplete due to the
court’s lack of consideration regarding the congressional
intent behind the passage of the TCJA.14 The Fifth Circuit
also stated that there was not a proper explanation by the
lower court as to why the newer provisions of the ACA
are “inextricably linked” to the Individual Mandate.15
Importantly, the court made no conclusive decision on
whether any (or all) of the ACA can be severed from the
Individual Mandate, stating:

“First, is there a live case or controversy before
us even though the federal defendants have
conceded many aspects of the dispute; and,
relatedly, do the intervenor-defendant states
and the U.S. House of Representatives have
standing to appeal? Second, do the plaintiffs
have standing? Third, if they do, is the
individual mandate unconstitutional? Fourth, if
it is, how much of the rest of the Act is
inseverable from the individual mandate?”5
As to the first question, the court concluded that there is
a live case or controversy and the intervenor-defendant
states have standing to appeal.6 Second, the court found
that the plaintiffs have standing to bring the challenge to
the ACA.7
In answering the third question, the court held that when
the U.S. Congress, through the Tax Cuts and Jobs Act of
2017 (TCJA),8 set the individual health insurance penalty
(the tax that individuals had to pay if they did not comply
with the Individual Mandate) to zero dollars,9 it
effectively
rendered
the
Individual
Mandate
unconstitutional.10 In its consideration of this question,
the court reviewed one of the seminal ACA challenges,
National Federation of Independent Business (NFIB) v.
Sebelius. The 2012 Supreme Court case found in part that
the Individual Mandate, while a violation of the
Constitution’s commerce clause, was a constitutional
exercise of Congress’s federal taxing power.11
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“It may still be that none of the ACA is
severable from the individual mandate, even
after this inquiry is concluded. It may be that all
of the ACA is severable from the individual
mandate. It may also be that some of the ACA
is severable from the individual mandate, and
some is not.”16
The Fifth Circuit’s instruction to the lower court to
consider the congressional intent related to the TCJA is
surprising, as previous Supreme Court decisions have
lamented the “nebulous inquiry into hypothetical
congressional intent.”17 However, the court found that
the lower court’s analysis needed to include
congressional intent in 2010 (when the ACA was passed)
and 2017 (when the Individual Mandate tax was
eliminated) to be proper.18
Of note, Judge Carol King dissented from the majority,
rebuking the standing of the suit to wit:
“Without any enforcement mechanism to speak
of, questions about the legality of the individual
“mandate” are purely academic, and people
can purchase insurance—or not—as they
please. No more need be said; it has long been
settled that the federal courts deal in cases and
controversies, not academic curiosities.”19
(Continued on next page)

Over the past decade, the ACA has survived numerous
attacks from congressional Republicans attempting to
repeal the monumental (but controversial) legislation. 20
However, one of the largest impediments to the
effectiveness of the ACA to date has been the elimination
of the Individual Mandate penalty, which led to increases
in the number of uninsured Americans. 21 The rate of
uninsured Americans, for the second year in a row,
increased by 500,000 people in 2018.22 Nearly 28 million
Americans remained uninsured, up by 1.2 million from
the historic lows reached in 2016.23 In addition to the
elimination of the mandate, many Americans chose 24 not
to purchase health insurance in 2018 due to large
increases in premiums for the individual market. 25 These
increases are largely due to the reinstatement of the health
insurance tax (which is discussed further in another
article in this month’s issue regarding 2018 healthcare
spending)26 and the termination of federal cost-sharing
reduction payments.27 These factors, coupled with the
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limited expansion of Medicaid in many states, have led
to increasing numbers of Americans remaining
uninsured.28
For now, key popular provisions, such as the protection
for those with pre-existing conditions, of the ACA
remain preserved, although there is significant concern
that this may not last.29 The Fifth Circuit’s ruling
remands the law on the point of severability, meaning
that the case returns to the same court that invalidated the
entire law for further proceedings.30 There are many
potential conclusions with regard to severability – (1) one
or more additional portions of ACA may be ruled
unconstitutional; (2) all of the ACA is declared
unconstitutional; or, (3) the rest of the ACA is found to
be severable from the Individual Mandate, and remains
in place.31 The future of the ACA and health coverage for
millions of Americans, and the timeline in which these
questions are answered, remains to be seen.
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