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On November 1, 2017, the Centers for Medicare and 

Medicaid Services (CMS) published a final rule cutting 

Medicare Part B and state Medicaid payments under the 

340B Drug Discount Program (340B Program) by an 

estimated $1.6 billion in 2018.1 To illustrate the payment 

reduction, a drug with an average sales price of $1,000 is 

currently reimbursed at $1,060, but would be reduced to 

$775 under the final rule.2 The 340B Program was 

originally passed in 1992 as a way to decrease the cost of 

pharmaceuticals reimbursed to hospitals under Medicare 

Part B and state Medicaid programs by requiring 

pharmaceutical companies to give rebates to hospitals 

and clinics with a high volume of low-income patients.3 

Since its passage, the 340B Program has been expanded 

three times, most recently by the 2010 Patient Protection 

and Affordable Care Act (ACA).4 In 2015, approximately 

40 percent of U.S. hospitals purchased pharmaceuticals 

through the 340B Program.5 Moreover, these hospitals 

provided 60 percent of uncompensated care in the U.S.6 

This final rule, cutting 340B reimbursement, came after 

a 2015 Government Accountability Office (GAO) report 

entitled,  “Medicare Part B Drugs – Action Needed to 

Reduce Financial Incentives to Prescribe 340B Drugs at 

Participating Hospitals” (2015 GAO Report)7 was 

published and the House Energy and Commerce 

Committee held recent hearings.8 CMS reasoned among 

other things, that the 2015 GAO Report indicated that 

340B hospitals were being incentivized to increase 

Medicare revenue by prescribing both a greater number 

of drugs and more expensive drugs.9 CMS further 

acknowledged concerns of advisory panels such as the 

Hospital Outpatient Payment Panel,10 but decided to 

finalize the proposed rule against their 

recommendation.11 Additionally, providers have 

expressed concerns that this change would force some 

hospitals, especially safety-net and rural hospitals, to 

close and block patient access to lifesaving care for 

patients with serious illnesses like cancer.12 

Much of the controversy surrounding the 340B Program 

emanates from the fact that the 340B Program does not 

include any restrictions regarding how hospitals can use 

the revenue generated through the program. This appears 

to be CMS’s main concern after the 2015 GAO Report 

suggested that 340B hospitals were incentivized to 

1  “Medicare Program: Hospital Outpatient Prospective Payment 
and Ambulatory Surgical Center Payment Systems and Quality 

Reporting Programs” 42 C.F.R. § 414, 416, 419 (November 13, 

increase revenues through prescription drugs.13 

Pharmaceutical Research and Manufacturers of America 

(PhRMA), a pharmaceutical company trade association, 

is an advocate for these changes to the 340B Program and 

has employed an advertising campaign geared toward 

changing this program specifically.14 Further, PhRMA 

alleged that the criteria to become a “covered entity,” i.e. 

a 340B Program participant, are too lax and agreed with 

CMS that providers exploit the program by using the 

revenue to supplement profits instead of providing care 

to patients.15  

Opponents of the final rule argue that 340B “covered 

entities” provide a necessary service to communities 

through large-scale indigent care, and if 340B Program 

funding is cut, these populations will not be able to 

receive proper care.16 The final rule faces strong 

opposition by trade associations such as: the American 

Hospital Association (AHA); America’s Essential 

Hospitals; and, the Association of American Medical 

Colleges, which filed a lawsuit arguing that CMS 

violated the Administrative Practices Act.17 This 

argument is supported by the 2015 GAO Report (on 

which CMS relied to make its decision), which stated that 

CMS did not have statutory authority to reduce hospitals’ 

reimbursement for 340B drugs.18 The Office of Inspector 

General (OIG) estimated that, in 2015, providers 

experienced an average savings of 33.6 percent of the 

average sales price.19 These savings are likely a primary 

reason PhRMA opposed the reimbursement structure of 

the 340B Program.  

The final rule is set to take effect January 1, 2018, but 

CMS is accepting comments on the rule through 

December 31, 2017.20 Additionally, bipartisan legislation 

(H.R. 4392)21 has been introduced that would reverse 

these payment cuts.22 Further, because this payment 

reduction is budget neutral, the savings from the 

reduction of 340B Program payments (estimated $1.6 

billion) would be reallocated among all hospitals 

reimbursed under the OPPS.23 If neither the pending 

legislation nor the pending litigation produce a result 

before January 1, 2018, providers may experience the 

immediate effects of decreased 340B Program 

reimbursement. 
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