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CMS Issues OPPS Final Rule

On November 1, 2022, the Centers for Medicare &
Medicaid Services (CMS) released its finalized
Outpatient Prospective Payment System (OPPS) for
calendar year (CY) 2023. The finalized payment update
increases payments to outpatient facilities and finalizes
the conditions of participation for the newest hospital
type, among other provisions.

Payment Rate Updates

For CY 2023, CMS will increase OPPS payment rates to
hospital  outpatient  departments (HOPDs) and
ambulatory surgery centers (ASCs) that meet specific
quality reporting criteria by 3.8% — over 1% higher than
its proposed increase of 2.7% — calculated from the
hospital inpatient market basket percentage increase of
4.1% minus the productivity adjustment of 0.3%.! CMS
also adjusted payment rates by a 0.9998 wage index
budget neutrality factor, an additional 0.9691 budget
neutrality factor to account for the 340B program
changes (see below), and pass-through spending
adjustments.? This results in a conversion factor for
HOPDs of $85.585.2 CMS estimates that it will provide
approximately $86.5 billion in total payments to
approximately 3,500 HOPDs in 2023, a $6.5 billion
increase from 2022.* This increase also results in an ASC
conversion factor for 2023 of $51.315.5 CMS estimates
that it will make approximately $5.3 billion in total
payments to 6,000 ASCs in 2023, a $230 million increase
from 2022 Medicare payments.®

New Rural Emergency Hospital Designation

In response to the closures of (or elimination of inpatient
services at) 180 rural hospitals and critical access
hospitals (CAHSs) since 2005, and with one-fourth of the
remaining rural hospitals vulnerable to closure, the
Consolidated Appropriations Act of 2021 established a
new Medicare provider type — Rural Emergency
Hospitals (REHs).” The OPPS final rule establishes the
conditions of participation for REHs. Beginning January
1, 2023, facilities that: are a rural hospital or CAH; have
fewer than 50 beds; and do not provide acute care
inpatient services (except for skilled nursing facility
services in a distinct unit), can convert to an REH.8 In
return, REHs will receive an additional 5% on top of the
OPPS payment rate for each service, as well as a monthly
facility payment of $272,866 for 2023 (totaling almost
$3.3 million).®
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CMS also proposed “a new [Stark Law] exception for
ownership or investment interests in an REH.”°
However, CMS ultimately did not finalize this proposal
based on comments that these financial relationships may
present a risk of patient or program abuse. Instead, the
agency simply finalized changes to certain existing
exceptions to make them applicable to compensation
arrangements to which an REH is a party.*

340B Payment Cuts

The 340B Drug Pricing Program allows hospitals and
clinics that treat low-income, medically underserved
patients to purchase certain “specified covered outpatient
drugs” at discounted prices and then receive
reimbursement under the OPPS at the same rate as all
other providers.*? This results in a margin for these
participants between the amount paid for the drug and the
amount received, which enables covered entities to
stretch scarce federal resourcesas far as possible,
reaching more patients and providing more
comprehensive services.'* CMS must follow a statutory
formula in setting the annual reimbursement rate for
340B drugs. From 2006 to 2018, the reimbursement rate
for these outpatient drugs was the drug’s average sales
price (ASP) plus 6%.'* In the 2018 OPPS, however, CMS
finalized a reduction to this reimbursement rate, specific
to 340B participants only, of ASP minus 22.5%.%
Hospitals and hospital associations subsequently sued
CMS to challenge the cuts, asserting that CMS violated
its authority in changing the rates and that the reduced
drug payments would negatively affect access to care (as
the 340B Drug Pricing Program is largely comprised of
safety-net hospitals).¢ Ultimately, in June 2022, the U.S.
Supreme Court unanimously found that CMS exceeded
its authority in changing drug reimbursement rates for a
subset of hospitals, but did not address how CMS should
repay those hospitals that received only a portion of the
340B reimbursement to which they were entitled.*’

In accordance with the Supreme Court ruling, CMS will
go back to applying the default rate to 340B drugs for
2023 (ASP plus 6%); however, the agency has not yet
determined how it will refund the money that 340B
entities did not receive between 2018 and 2022 as a result
of the lower rates. CMS is accepting comments on the
topic and will make this decision in separate rulemaking
in the first half of 2023.8
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Other Finalized Items
Other items included in the OPPS final rule include:

(1) Removing 11 procedures (most of which are
maxillofacial in nature) from the inpatient-only
(IPO) list®® and adding four procedures to the ASC
Covered Procedures List (ASC-CPL) for 2023,

(2) Paying for behavioral health services rendered
remotely (including audio-only care) to patients in
their homes as a covered outpatient service (this
makes permanent a regulatory flexibility put in
place during the COVID-19 public health
emergency);®

(3) Paying for clinic visits at excepted off-campus
provider based departments under the OPPS,
rather than under the physician fee schedule
(which rate is approximately 40% of the OPPS
payment rate), significantly increasing the
payment amount for “the most frequently billed
service under the OPPS;”? and,

(4) Utilizing 2021 claims data and 2019 cost reports
data to estimate expected costs for 2023 and set
ASC payment rates.

Stakeholder Responses

Stakeholders’ reactions to the changes in the 2023 OPPS
final rule were somewhat mixed. Stakeholders were
generally pleased with the revision of the 340B payment
to the default payment rate;?> however, most were
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unsatisfied with the payment rate increase. Premier, a
group purchasing and consulting organization, argued
that the payment increase was not sufficient, stating
“[t]he truth remains that a 3.8% payment update falls
woefully short of reflecting the rising labor costs that
hospitals have experienced since the pandemic's onset.”?
The American Hospital Association (AHA) agreed that
“the increase is still insufficient given the extraordinary
cost pressures hospitals face from labor, supplies,
equipment, drugs and other expenses.”?* However, the
AHA commended CMS on its finalization of the REH
model conditions of participation.?®> The Ambulatory
Surgery Center Association (ASCA) was also “relieved
that CMS has increased the inflation update from what
was proposed initially,” but stated that “it still falls far
short of addressing the escalating costs that surgery
centers are experiencing in staffing, services and
supplies.”?® Further, the ASCA argued, “CMS’s decision
to add only four new procedures to the ASC-CPL for
2023 after ASCA proposed 47 procedures that ASCs are
performing safely and successfully for privately insured
patients is a serious mistake and denies beneficiary
access to high-value care...Forcing otherwise healthy
Medicare beneficiaries to receive care in higher-cost
settings for these procedures needlessly increases costs to
the Medicare program and undercuts Medicare’s mission
of serving as a responsible steward of public funds.”?’

The OPPS goes into effect on January 1, 2023
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Todd A. Zigrang, MBA, MHA, FACHE, CVA, ASA, ABYV, is the President of
HEALTH CAPITAL CONSULTANTS (HCC), where he focuses on the areas
of valuation and financial analysis for hospitals, physician practices, and other
healthcare enterprises. Mr. Zigrang has over 25 years of experience providing
valuation, financial, transaction and strategic advisory services nationwide in
over 2,000 transactions and joint ventures. Mr. Zigrang is also considered an
expert in the field of healthcare compensation for physicians, executives and other
professionals.

Mr. Zigrang is the co-author of “The Adviser’s Guide to Healthcare - 2nd
Edition” [AICPA - 2015], numerous chapters in legal treatises and anthologies,
and peer-reviewed and industry articles such as: The Guide to Valuing Physician
. Compensation and Healthcare Service Arrangements (BVR/AHLA); The
=4 ® % Accountant’s Business Manual (AICPA); Valuing Professional Practices and
Licenses (Aspen Publishers); Valuation Strategies,; Business Appraisal Practice;
and, NACVA QuickRead. Additionally, Mr. Zigrang has served as faculty before professional and trade
associations such as the American Society of Appraisers (ASA); the National Association of Certified Valuators
and Analysts (NACVA); the American Health Lawyers Association (AHLA); the American Bar Association
(ABA); the Association of International Certified Professional Accountants (AICPA); the Physician Hospitals
of America (PHA); the Institute of Business Appraisers (IBA); the Healthcare Financial Management
Association (HFMA); and, the CPA Leadership Institute.

Mr. Zigrang holds a Master of Science in Health Administration (MHA) and a Master of Business Administration
(MBA) from the University of Missouri at Columbia. He is a Fellow of the American College of Healthcare
Executives (FACHE) and holds the Certified Valuation Analyst (CVA) designation from NACVA. Mr. Zigrang
also holds the Accredited Senior Appraiser (ASA) designation from the American Society of Appraisers,
where he has served as President of the St. Louis Chapter. He is also a member of the America Association
of Provider Compensation Professionals (AAPCP), AHLA, AICPA, NACVA, NSCHBC, and, the Society of
OMS Administrators (SOMSA).

Jessica L. Bailey-Wheaton, Esq., is Senior Vice President and General Counsel
of HCC. Her work focuses on the areas of Certificate of Need (CON) preparation
and consulting, as well as project management and consulting services related to
the impact of both federal and state regulations on healthcare transactions. In that
role, Ms. Bailey-Wheaton provides research services necessary to support certified
opinions of value related to the Fair Market Value and Commercial Reasonableness
of transactions related to healthcare enterprises, assets, and services.

Additionally, Ms. Bailey-Wheaton heads HCC’s CON and regulatory consulting
service line. In this role, she prepares CON applications, including providing
services such as: health planning; researching, developing, documenting, and
reporting the market utilization demand and “need” for the proposed services in the
subject market service area(s); researching and assisting legal counsel in meeting
@ % regulatory. r.equirements relating to licensigg and CQN a.ppli.c.atio.n developme-nt;

and, providing any requested support services required in litigation challenging
rules or decisions promulgated by a state agency. Ms. Bailey-Wheaton has also been engaged by both state
government agencies and CON applicants to conduct an independent review of one or more CON applications
and provide opinions on a variety of areas related to healthcare planning. She has been certified as an expert in
healthcare planning in the State of Alabama.

Ms. Bailey-Wheaton is the co-author of numerous peer-reviewed and industry articles in publications such as:
The Health Lawyer; Physician Leadership Journal, The Journal of Vascular Surgery; St. Louis Metropolitan
Medicine; Chicago Medicine; The Value Examiner; and QuickRead. She has previously presented before the
ABA, the NACVA, and the NSCHBC. She serves on the editorial boards of NACVA’s QuickRead and AHLA’s
Journal of Health & Life Sciences Law.

Janvi R. Shah, MBA, MSF, serves as Senior Financial Analyst of HCC. Mrs. Shah
holds a M.S. in Finance from Washington University Saint Louis. She develops
fair market value and commercial reasonableness opinions related to healthcare
| enterprises, assets, and services. In addition she prepares, reviews and analyzes
forecasted and pro forma financial statements to determine the most probable
future net economic benefit related to healthcare enterprises, assets, and services
and applies utilization demand and reimbursement trends to project professional
medical revenue streams and ancillary services and technical component (ASTC)
revenue streams.
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