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Anti-Kickback Statute Not Applicable to Title I ACA Facilitated Healthcare Programs

With the initiation of open enrollment in the Affordable
Care Act’s (ACA) Health Exchange Marketplace
(“Exchanges™) on October 1, 2013, several inquiries
have arisen from stakeholders related to potential
regulatory implications of the Exchanges on healthcare
entities and providers. In particular, on August 6, 2013,
Congressman Jim McDermott submitted a letter to
Kathleen Sebelius, Secretary of the U.S. Department of
Health and Human Services (HHS), requesting that the
HHS clarify whether qualified health plans (QHP)
established under the ACA would be considered
“federal health care programs” under the Anti-kickback
Statute." In her response, Sebelius stated that, after
consultation with the U.S. Department of Justice, it was
determined that “the [HHS] does not consider QHPs,
other programs related to the Federally-facilitated
Marketplace, and other programs under Title | of the
Affordable Care Act to be federal health care

programs.”?

Under the federal Anti-kickback Statute (AKS), a
federal health care program is defined as “any plan or
program that provides health benefits, whether directly,
through insurance, or otherwise, which is funded
directly, in whole or in part, by the United States
Government...”® The statute was originally designed to
prevent unlawful compensation to entities that influence
referrals for any federal healthcare program. While the
announcement by Sebelius excludes the need to analyze
QHP and Exchange insurer relationships under the
AKS,* it does not necessarily exclude providers’
liability under the False Claims Act. As a result, the
overall federal compliance risks have not significantly
changed (or decreased) for providers.®

Implications for stakeholders include more freedom for
commercial marketplace providers and plans in the
development  of  marketplace  networks  and
compensation arrangements.  In addition, consumers
may continue to benefit from industry participants that
provide support in the form of waiving co-payments or
providing coupons.® However, while HHS’ ruling
appears to have removed barriers for third-party payors
to provide fiduciary support to consumers by making
premium payments to QHPs, a subsequent ruling
released on November 4, 2013 indicated that HHS
“discourages this practice” with an intent to monitor its
use due to concerns that “...it could skew the insurance
risk pool and create an unlevel field in the
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Marketplaces.”” Towards this end, McDermott’s letter

also inquired as to how HHS will prevent fraud or non-
compliance among QHPs with existing regulations.® In
response, Sebelius noted that HHS is implementing
“strong measures” and “robust oversight” of relevant
programs, and they will level appropriate civil and
criminal penalties, including decertification, as needed
for findings of non-compliance.”  Many of the
regulations regarding quality assurance and consumer
protection regarding QHPs were discussed in more
detail in a September 2013 Health Capital Topics
article.
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HEALTH CAPITAL
CONSULTANTS (HCC) is an
established, nationally recognized
healthcare financial and economic
consulting firm headquartered in
St. Louis, Missouri, with regional
personnel nationwide. Founded in
1993, HCC has served clients in
over 45 states, in providing
services including: valuation in all
healthcare sectors; financial
analysis, including the
development of forecasts, budgets
and income distribution plans;
healthcare provider related
intermediary services, including
integration, affiliation, acquisition
and divestiture; Certificate of
Need (CON) and regulatory
consulting; litigation support and
expert witness services; and,
industry research services for
healthcare providers and their
advisors. HCC’s accredited
professionals are supported by an
experienced research and library
support staff to maintain a
thorough and extensive knowledge
of the healthcare reimbursement,
regulatory, technological and
competitive environment.
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Robert James Cimasi, MHA, ASA, FRICS, MCBA, AVA, CM&AA, serves
as Chief Executive Officer of HEALTH CAPITAL CONSULTANTS (HCC), a
nationally recognized healthcare financial and economic consulting firm
headquartered in St. Louis, MO, serving clients in 49 states since 1993.
Mr. Cimasi has over thirty years of experience in serving clients, with a
professional focus on the financial and economic aspects of healthcare service
sector entities including: valuation consulting and capital formation services;
healthcare industry transactions including joint ventures, mergers, acquisitions,
and divestitures; litigation support & expert testimony; and, certificate-of-need
and other regulatory and policy planning consulting.

Mr. Cimasi holds a Masters in Health Administration from the University of Maryland, as well as
several professional designations: Accredited Senior Appraiser (ASA — American Society of
Appraisers); Fellow Royal Intuition of Chartered Surveyors (FRICS — Royal Institute of Chartered
Surveyors); Master Certified Business Appraiser (MCBA - Institute of Business Appraisers);
Accredited Valuation Analyst (AVA — National Association of Certified Valuators and Analysts); and,
Certified Merger & Acquisition Advisor (CM&AA — Alliance of Merger & Acquisition Advisors). He
has served as an expert witness on cases in numerous courts, and has provided testimony before federal
and state legislative committees. He is a nationally known speaker on healthcare industry topics, the
author of several books, the latest of which include: “Accountable Care Organizations: Value Metrics
and Capital Formation” [2013 - Taylor & Francis, a division of CRC Press], “The Adviser’s Guide to
Healthcare” — Vols. I, Il & Ill [2010 — AICPA], and “The U.S. Healthcare Certificate of Need
Sourcebook” [2005 - Beard Books]. His most recent book, entitled "Healthcare Valuation: The
Financial Appraisal of Enterprises, Assets, and Services" will be published by John Wiley & Sons in
the Fall of 2013.

Mr. Cimasi is the author of numerous additional chapters in anthologies; books, and legal treatises;
published articles in peer reviewed and industry trade journals; research papers and case studies; and, is
often quoted by healthcare industry press. In 2006, Mr. Cimasi was honored with the prestigious
“Shannon Pratt Award in Business Valuation” conferred by the Institute of Business Appraisers.
Mr. Cimasi serves on the Editorial Board of the Business Appraisals Practice of the Institute of
Business Appraisers, of which he is a member of the College of Fellows. In 2011, he was named a
Fellow of the Royal Institution of Chartered Surveyors (RICS).

Todd A. Zigrang, MBA, MHA, ASA, FACHE, is the President of HEALTH
CAPITAL CONSULTANTS (HCC), where he focuses on the areas valuation and
financial analysis for hospitals and other healthcare enterprises. Mr. Zigrang
has significant physician integration and financial analysis experience, and has
participated in the development of a physician-owned multi-specialty MSO and
networks involving a wide range of specialties; physician-owned hospitals, as
well as several limited liability companies for the purpose of acquiring acute
care and specialty hospitals, ASCs and other ancillary facilities; participated in
the evaluation and negotiation of managed care contracts, performed and
\ assisted in the valuation of various healthcare entities and related litigation
support engagements; created pro-forma financials; written business plans; conducted a range of
industry research; completed due diligence practice analysis; overseen the selection process for
vendors, contractors, and architects; and, worked on the arrangement of financing.

Mr. Zigrang holds a Master of Science in Health Administration and a Masters in Business
Administration from the University of Missouri at Columbia. He is a Fellow of the American College
of Healthcare Executives, and serves as President of the St. Louis Chapter of the American Society of
Appraisers (ASA). He has co-authored “Research and Financial Benchmarking in the Healthcare
Industry” (STP Financial Management) and “Healthcare Industry Research and its Application in
Financial Consulting” (Aspen Publishers). He has additionally taught before the Institute of Business
Appraisers and CPA Leadership Institute, and has presented healthcare industry valuation related
research papers before the Healthcare Financial Management Association; the National CPA Health
Care Adviser’s Association; Association for Corporate Growth; Infocast Executive Education Series;
the St. Louis Business Valuation Roundtable; and, Physician Hospitals of America.

Anne P. Sharamitaro, Esq., is the Executive Vice President & General
Counsel of HEALTH CAPITAL CONSULTANTS (HCC), where she focuses on
the areas of Certificate of Need (CON); regulatory compliance, managed care,
and antitrust consulting. Ms. Sharamitaro is a member of the Missouri Bar and
holds a J.D. and Health Law Certificate from Saint Louis University School of
Law, where she served as an editor for the Journal of Health Law, published by
the American Health Lawyers Association. Ms. Sharamitaro has presented
healthcare industry related research papers before Physician Hospitals of
America and the National Association of Certified Valuation Analysts and co-
authored chapters in “Healthcare Organizations: Financial Management
Strategies,” published in 2008.
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