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Recovery Audit Contractors Continue Program Phase-in Schedule Amid Provider Concerns

In the coming months through the beginning of 2010,
Recovery Audit Contractors (RACs) will be finishing
outreach programs in each state to introduce unfamiliar
Medicare providers to the permanent Recovery Audit
Contractor program.* They will also inform providers of
changes to the program, its impact on their businesses,
and what they should expect during its implementation.?
This provider outreach must be performed by RACs
before they begin their Medicare payment review
programs.’

The Recovery Audit Contractor (RAC) program was
initiated by the Department of Health and Human
Services as a 3-year demonstration project under the
Medicare  Prescription Drug, Improvement, and
Modernization Act of 2003 (MMA).* Under the
program, third-party contractors would conduct reviews
to identify and correct past improper fee-for-service
payments under Medicare and provide information to
Medicare providers and CMS that could help prevent
future improper payments.®> This included payments for
services that are not medically necessary, incorrectly
coded, inadequately documented, duplicated payments,
payments based on outdated fee schedules, and
payments that should have been made by other insurance
companies, among others.®  In 2008, the Office of
Management and Budget estimated that there are over
$10.8 billion in improper payments made under
Medicare, and even more under other government health
programs such as Medicaid.” Claims reviewed could be
held to two different levels of scrutiny. The first, an
automated review, would occur if the provider billed a
service clearly in violation of Medicare payment policy.
The second, a “complex” review, would occur if the
RAC had identified a likely improper bill and then
requested and reviewed the medical records for that
payment.? Payments found to be improper by the RACs
could be appealed through a similar method as one used
to appeal payment denials from carriers, fiscal
intermediaries, or Medicare administrative contractors.”
The RAC program will also allow the provider an
opportunity to provide additional information regarding
the payment under scrutiny in a more informal
“discussion period” meant to pre-empt unnecessary time
spent in the appeal process.'® These RACs were able to
recover $992.7 million in improper payments and
identify and repay $37.8 million in under-payments,**
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with the entire program costing approximately $201.3
million, or 20 cents for every dollar recovered.”> A poll
sampling the providers involved in the trial program
who had to repay an overpayment or submit medical
records showed that over 70% of respondents felt that
the program was fair and reasonable and that RACs
correctly applied Medicare policies.*®

After initial success with the program, the Tax Relief
and Healthcare Act of 2006 mandated nationwide
adoption of the RAC program no later than 2010.*
Recovery Audit Contractors now operate under a limit
of medical records that they can request based on either
a percentage of average monthly Medicare claims for
hospitals and other Part A and B billers, or a set number
of records per 45 day cycle for physicians and group
practices.” They also must employ a staff of therapists,
nurses, certified coders, and a physician manager in
order to ensure legitimate review of the scrutinized
claims.®®  RAC program contractors are paid on a
contingency fee basis, between 9.00 and 12.45%
depending on the RAC program area, for each improper
payment they correct.)”  This is a controversial process,
with some feeling that it improperly incentivizes the
finding of an over-payment.’* CMS has responded to
some of the criticism about this issue, and changed the
demonstration project rules that allowed RACs to keep
their contingency fees even if the denial in question was
overturned at the second level of appeal, to now deny a
RAC’s contingency payment if a claim denial is
overturned at any level.*

The programs participants themselves are also not
without controversy, and in the beginning of the
program, a temporary stop work order was issued to
RAC participants in order to provide time to resolve a
dispute about the contractor selection process from two
of the losing contractors.® This eventually resulted in
the inclusion of two companies, Viant and PRG-Schultz,
as subcontractors in the program.?* The Department of
Health and Human Services has recently had a lawsuit
involving PRG-Schultz filed against them by Palomar
Medical Center in California.”* It claims that PRG-
Schultz re-opened a claim without being able to show
the “good cause” required by Medicare regulations.®
The suit also disputed a 2008 ruling by the Medicare
Appeals Council that administrative law judges do not
have the authority to review whether a claim was re-
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opened lawfully.* Previously, providers have been able
to bring disputes dealing with this requirement before
administrative law judges.”® Additionally, healthcare
reform legislation in the Senate at this time would
continue to expand the RAC program, giving it
additional responsibilities to address improper payments
in  Medicaid, Medicare Part D and Medicare
Advantage.”®

To prevent loss of revenues due to RAC payment
corrections, providers should ensure that the procedures
that they are performing satisfy Medicare’s “medically
necessary” criteria, are correctly coded, and have
sufficient documentation associated with them.
Problems with these three factors were responsible for
83% of the improper payments RAC’s corrected during
the demonstration program.”’ RACs have and will
continue to publish specific target areas approved by
CMS, so extra care should be taken when filing claims
for pharmacy supply and dispensing fees, wheelchair
bundling, urological procedure bundling,?® clinical social
worker services, blood transfusions, IV hydration
therapy, codes without an associated timeframe,
bronchoscopy, once in a lifetime procedures, pediatric
codes that are performed past their age parameters,
certain injections,”® knee orthotic bundling, perenteral
nutrition, and infusion pump accessories and related
pharmaceuticals, all of which have been identified as
target areas by RACs.*
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HEALTH CAPITAL
CONSULTANTS (HCC) is an
established, nationally recognized
healthcare financial and economic
consulting firm headquartered in
St. Louis, Missouri, with regional
personnel nationwide. Founded in
1993, HCC has served clients in
over 45 states, in providing
services including: valuation in all
healthcare sectors; financial
analysis, including the
development of forecasts, budgets
and income distribution plans;
healthcare provider related
intermediary services, including
integration, affiliation, acquisition
and divestiture; Certificate of
Need (CON) and regulatory
consulting; litigation support and
expert witness services; and,
industry research services for
healthcare providers and their
advisors. HCC’s accredited
professionals are supported by an
experienced research and library
support staff to maintain a
thorough and extensive knowledge
of the healthcare reimbursement,
regulatory, technological and
competitive environment.
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Robert James Cimasi, MHA, ASA, FRICS, MCBA, AVA, CM&AA, serves
as President of HEALTH CAPITAL CONSULTANTS (HCC), a nationally
recognized healthcare financial and economic consulting firm headquartered in
St. Louis, MO, serving clients in 49 states since 1993. Mr. Cimasi has over
thirty years of experience in serving clients, with a professional focus on the
financial and economic aspects of healthcare service sector entities including:
valuation consulting and capital formation services; healthcare industry
transactions including joint ventures, mergers, acquisitions, and divestitures;
litigation support & expert testimony; and, certificate-of-need and other
regulatory and policy planning consulting.

Mr. Cimasi holds a Masters in Health Administration from the University of Maryland, as well as
several professional designations: Accredited Senior Appraiser (ASA — American Society of
Appraisers); Fellow Royal Intuition of Chartered Surveyors (FRICS — Royal Institute of Chartered
Surveyors); Master Certified Business Appraiser (MCBA - Institute of Business Appraisers);
Accredited Valuation Analyst (AVA — National Association of Certified Valuators and Analysts); and,
Certified Merger & Acquisition Advisor (CM&AA — Alliance of Merger & Acquisition Advisors). He
has served as an expert witness on cases in numerous courts, and has provided testimony before federal
and state legislative committees. He is a nationally known speaker on healthcare industry topics, the
author of several books, the latest of which include: “The U.S. Healthcare Certificate of Need
Sourcebook™ [2005 - Beard Books], “An Exciting Insight into the Healthcare Industry and Medical
Practice Valuation” [2002 — AICPA], and “A Guide to Consulting Services for Emerging Healthcare
Organizations” [1999 John Wiley and Sons].

Mr. Cimasi is the author of numerous additional chapters in anthologies; books, and legal treatises;
published articles in peer reviewed and industry trade journals; research papers and case studies; and, is
often quoted by healthcare industry press. In 2006, Mr. Cimasi was honored with the prestigious
“Shannon Pratt Award in Business Valuation” conferred by the Institute of Business Appraisers.
Mr. Cimasi serves on the Editorial Board of the Business Appraisals Practice of the Institute of
Business Appraisers, of which he is a member of the College of Fellows.

Todd A. Zigrang, MBA, MHA, ASA, FACHE, is the Senior Vice President of
HEALTH CAPITAL CONSULTANTS (HCC), where he focuses on the areas
valuation and financial analysis for hospitals and other healthcare enterprises.
Mr. Zigrang has significant physician integration and financial analysis
experience, and has participated in the development of a physician-owned
multi-specialty MSO and networks involving a wide range of specialties;
physician-owned hospitals, as well as several limited liability companies for
the purpose of acquiring acute care and specialty hospitals, ASCs and other
ancillary facilities; participated in the evaluation and negotiation of managed
care contracts, performed and assisted in the valuation of various healthcare
entities and related litigation support engagements; created pro-forma financials; written business
plans; conducted a range of industry research; completed due diligence practice analysis; overseen the
selection process for vendors, contractors, and architects; and, worked on the arrangement of financing.

Mr. Zigrang holds a Master of Science in Health Administration and a Masters in Business
Administration from the University of Missouri at Columbia, and is a Fellow of the American College
of Healthcare Executives. He has co-authored “Research and Financial Benchmarking in the
Healthcare Industry” (STP Financial Management) and “Healthcare Industry Research and its
Application in Financial Consulting” (Aspen Publishers). He has additionally taught before the
Institute of Business Appraisers and CPA Leadership Institute, and has presented healthcare industry
valuation related research papers before the Healthcare Financial Management Association; the
National CPA Health Care Adviser’s Association; Association for Corporate Growth; Infocast
Executive Education Series; the St. Louis Business Valuation Roundtable; and, Physician Hospitals of
America.

Anne P. Sharamitaro, Esq., is the Vice President of HEALTH CAPITAL
CONSULTANTS (HCC), where she focuses on the areas of Certificate of Need
(CON); regulatory compliance, managed care, and antitrust consulting. Ms.
Sharamitaro is a member of the Missouri Bar and holds a J.D. and Health Law
Certificate from Saint Louis University School of Law, where she served as an
editor for the Journal of Health Law, published by the American Health
Lawyers Association. She has presented healthcare industry related research
papers before Physician Hospitals of America and the National Association of
Certified Valuation Analysts and co-authored chapters in “Healthcare
Organizations: Financial Management Strategies,” published in 2008.
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