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Antitrust in Healthcare Under Reform

Approved 20 to 9 by the House Judiciary subcommittee,
the “Health Insurance Industry Antitrust Enforcement
Act of 2009” (H.R. 3596) will, if passed, partially repeal
the exemption from federal antitrust laws that health and
medical malpractice insurers have enjoyed since the
1945 passage of the McCarran-Ferguson Act.t
Introduced in September by Rep. John Conyers Jr. (D-
MI), H.R. 3596 will strengthen the ability of the federal
government to prevent insurers from engaging in price
fixing, bid rigging, or market allocations that deter
competition and impair consumers.”
Contemporaneously, a companion bill (S. 1681) has
been introduced in the Senate; the first committee
hearing for that bill occurred on October 14.3

The McCarran-Ferguson Act prevents Congress from
preempting state laws by imposing federal antitrust laws
on insurance companies.* While the Act exempts all
types of insurance providers, the application of the Act
to the healthcare industry has drawn particular criticism
from the DOJ and lawmakers, who claim that the
exemption has led to anticompetitive behavior which has
resulted in higher healthcare costs to both providers and
patients.® Legislators behind both bills are motivated by
soaring insurance costs and increasing numbers of
uninsured Americans, and note that this repeal signifies
the first step in a continuing evaluation of the antitrust
system.®

Republicans worry that the bill represents the beginning
of broad-scale repeal of the McCarran-Ferguson Act,
which limits federal scrutiny of insurers and places
states in primary control of antitrust enforcement. State
legislation is preserved in the bill, but supporters claim it
is insufficient to stop the abusive acts of the healthcare
industry.” The ABA spoke out in support of the bill and
added that exemptions should be repealed for the
entirety of the insurance industry and replaced with a
series of safe harbor protections for certain
procompetitive conduct.® By contrast, opponents of the
repeal argue that states have done a good job to prevent
anticompetitive behavior by insurers, and that there is no
conclusive evidence that such repeal will have any
positive impact on the insurance industry.’

Beyond the repeal of the insurance company exemption,
these two bills demonstrate the beginning of potential
widespread impact of health reform on antitrust
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enforcement. In July, FTC Director of Competition,
Richard A. Feinstein, testified before the Senate
Subcommittee on Consumer Protection, Product Safety,
and Insurance to advocate for the role of the FTC’s
antitrust ~ enforcement  authority  to  prevent
anticompetitive agreements that drive up the cost of care
and help spur innovation to improve quality and
access.® This understanding of the connection between
antitrust, lower costs, and higher quality healthcare was
echoed Carnegie Mellon economics and health policy
professor, Martin Gaynor, as well as by staff members of
the Medicare Payment Advisory Commission
(MedPAC), who testified before MedPAC on the impact
of consolidation of healthcare providers on private
payors and the Medicare program.'' Both parties
expressed concern that provider consolidation, through
horizontal integration (e.g., mergers between hospitals)
and vertical integration (e.g., integration between
hospitals and physicians), may create market power in
some areas, potentially leading to higher prices and
higher costs which could negatively impact patient
access under Medicare, among other problems. While
vertical integration can result in more efficient delivery
of services and better negotiating power vis-a-vis health
insurers, Gaynor cautioned that integration of this sort
can also be anticompetitive in markets that don’t have
enough competition between both hospitals and
physicians.*

As legislators continue to focus on reducing the cost of
healthcare while improving quality and access, antitrust
enforcement is likely to take on a larger role in the
healthcare sector. As described in “The Next Antitrust
Agenda,” published by the American Antitrust Institute
in 2008, healthcare antitrust enforcement in the past has
been lax or non-existent, noting over 400 health care
mergers occurred resulting in significant consolidation
of the insurance industry.”®  With the promotion of a
“public option” as part of healthcare reform legislation,
however, the focus has been placed on the benefits of
competition in the healthcare insurance marketplace, and
the proposed repeal of the McCarran-Ferguson Act
shows how legislators will continue work to improve
competition throughout the sector in an effort to reduce
costs and improve quality.
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HEALTH CAPITAL
CONSULTANTS (HCC) is an
established, nationally recognized
healthcare financial and economic
consulting firm headquartered in
St. Louis, Missouri, with regional
personnel nationwide. Founded in
1993, HCC has served clients in
over 45 states, in providing
services including: valuation in all
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analysis, including the
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Robert James Cimasi, MHA, ASA, FRICS, MCBA, AVA, CM&AA, serves
as President of HEALTH CAPITAL CONSULTANTS (HCC), a nationally
recognized healthcare financial and economic consulting firm headquartered in
St. Louis, MO, serving clients in 49 states since 1993. Mr. Cimasi has over
thirty years of experience in serving clients, with a professional focus on the
financial and economic aspects of healthcare service sector entities including:
valuation consulting and capital formation services; healthcare industry
transactions including joint ventures, mergers, acquisitions, and divestitures;
litigation support & expert testimony; and, certificate-of-need and other
regulatory and policy planning consulting.

Mr. Cimasi holds a Masters in Health Administration from the University of Maryland, as well as
several professional designations: Accredited Senior Appraiser (ASA — American Society of
Appraisers); Fellow Royal Intuition of Chartered Surveyors (FRICS — Royal Institute of Chartered
Surveyors); Master Certified Business Appraiser (MCBA - Institute of Business Appraisers);
Accredited Valuation Analyst (AVA — National Association of Certified Valuators and Analysts); and,
Certified Merger & Acquisition Advisor (CM&AA — Alliance of Merger & Acquisition Advisors). He
has served as an expert witness on cases in numerous courts, and has provided testimony before federal
and state legislative committees. He is a nationally known speaker on healthcare industry topics, the
author of several books, the latest of which include: “The U.S. Healthcare Certificate of Need
Sourcebook™ [2005 - Beard Books], “An Exciting Insight into the Healthcare Industry and Medical
Practice Valuation” [2002 — AICPA], and “A Guide to Consulting Services for Emerging Healthcare
Organizations” [1999 John Wiley and Sons].

Mr. Cimasi is the author of numerous additional chapters in anthologies; books, and legal treatises;
published articles in peer reviewed and industry trade journals; research papers and case studies; and, is
often quoted by healthcare industry press. In 2006, Mr. Cimasi was honored with the prestigious
“Shannon Pratt Award in Business Valuation” conferred by the Institute of Business Appraisers.
Mr. Cimasi serves on the Editorial Board of the Business Appraisals Practice of the Institute of
Business Appraisers, of which he is a member of the College of Fellows.

Todd A. Zigrang, MBA, MHA, ASA, FACHE, is the Senior Vice President of
HEALTH CAPITAL CONSULTANTS (HCC), where he focuses on the areas
valuation and financial analysis for hospitals and other healthcare enterprises.
Mr. Zigrang has significant physician integration and financial analysis
experience, and has participated in the development of a physician-owned
multi-specialty MSO and networks involving a wide range of specialties;
physician-owned hospitals, as well as several limited liability companies for
the purpose of acquiring acute care and specialty hospitals, ASCs and other
ancillary facilities; participated in the evaluation and negotiation of managed
care contracts, performed and assisted in the valuation of various healthcare
entities and related litigation support engagements; created pro-forma financials; written business
plans; conducted a range of industry research; completed due diligence practice analysis; overseen the
selection process for vendors, contractors, and architects; and, worked on the arrangement of financing.

Mr. Zigrang holds a Master of Science in Health Administration and a Masters in Business
Administration from the University of Missouri at Columbia, and is a Fellow of the American College
of Healthcare Executives. He has co-authored “Research and Financial Benchmarking in the
Healthcare Industry” (STP Financial Management) and “Healthcare Industry Research and its
Application in Financial Consulting” (Aspen Publishers). He has additionally taught before the
Institute of Business Appraisers and CPA Leadership Institute, and has presented healthcare industry
valuation related research papers before the Healthcare Financial Management Association; the
National CPA Health Care Adviser’s Association; Association for Corporate Growth; Infocast
Executive Education Series; the St. Louis Business Valuation Roundtable; and, Physician Hospitals of
America.

Anne P. Sharamitaro, Esq., is the Vice President of HEALTH CAPITAL
CONSULTANTS (HCC), where she focuses on the areas of Certificate of Need
(CON); regulatory compliance, managed care, and antitrust consulting. Ms.
Sharamitaro is a member of the Missouri Bar and holds a J.D. and Health Law
Certificate from Saint Louis University School of Law, where she served as an
editor for the Journal of Health Law, published by the American Health
Lawyers Association. She has presented healthcare industry related research
papers before Physician Hospitals of America and the National Association of
Certified Valuation Analysts and co-authored chapters in “Healthcare
Organizations: Financial Management Strategies,” published in 2008.
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