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OIG Issues Favorable Advisory Opinion on Bonus Compensation Agreements

On October 13, 2023, the Department of Health and
Human Services (HHS) Office of Inspector General
(OIG) published Advisory Opinion (AO) No. 23-07,
approving a proposal from a physician practice to pay
physician-employees bonuses based on profits earned
from ambulatory surgery center (ASC) procedures
performed by the physician-employees.! The OIG
concluded that the proposed bonus arrangement would
not generate any remuneration that was prohibited
because the arrangement met the requirements and was
protected by a regulatory safe harbor for bona fide
employees.?

The OIG typically releases several AOs each year
regarding their opinions on certain  business
arrangements — either existing or proposed — on which a
party (such as a healthcare organization) has requested an
opinion. An AO is the OIG’s position on whether a
certain business arrangement is in conflict with the
federal Anti-Kickback Statute (AKS), one of the laws the
OIG is charged with enforcing.

The AKS makes it a felony for any person to “knowingly
and willfully” solicit or receive, or to offer or pay, any
“remuneration,” directly or indirectly, in exchange for
the referral of a patient for a healthcare service paid for
by a federal healthcare program.® Criminal violations of
the AKS are punishable by up to ten years in prison,
criminal fines up to $100,000, or both, and civil
violations can result in administrative penalties,
including exclusion from federal healthcare programs,
and civil monetary penalties plus treble damages (or three
times the illegal remuneration).* Due to the broad nature
of the AKS, legitimate business arrangements may
appear to be prohibited. Consequently, the law has a
number of exceptions, termed safe harbors,® which set
out regulatory criteria that, if met, shield an arrangement
from liability, and are meant to protect transactions
unlikely to result in fraud or abuse.® However, failure to
meet all of the requirements of a safe harbor does not
necessarily render an arrangement illegal.’”
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The Requestor, a multispecialty physician practice with
two ASCs, proposed an arrangement where it would pay
each physician-employee a bonus equal to 30% of the net
profits from facility fees at ASCs attributable to the
procedures rendered by that employee.2 The bonuses
would be added to the employee’s base compensation.®
Interestingly, the Requestor did not ask the OIG to opine
on the distributions of the remainder of the ASC’s net
profits (70%), or distributions related to a corporate
restructuring the Requestor would be undertaking.

The OIG concluded that the proposed bonus payments
would be protected by the AKS’s Employee Bona Fide
Safe Harbor because: (1) the Requestor confirmed that
the physicians receiving the bonuses would be bona fide
employees of the Requestor; and (2) the bonuses were
payments for employment in the physicians’ furnishing
of services or items that would be reimbursed by federal
healthcare programs.'* While the conditions for the safe
harbor were met, the OIG did state that “payment
structures that tie compensation to profits generated from
services furnished to patients referred by the
compensated party are suspect” under the AKS.'? As
noted by legal experts, while the Requestor’s proposed
bonuses fall under the protection of the safe harbor,
similar payments to physicians as ownership
distributions or to independent contractors could pose
fraud and abuse risks.*®

Compensation arrangements that include physician
bonuses are often the subject of fraud and abuse law
scrutiny, especially when they are tied to referrals.!* The
OIG’s analysis and opinion demonstrates that when
arrangements are structured properly to comply with safe
harbors, certain bonus compensation arrangements may
be considered permissible.*®

(Continued on next page)



“OIG Approves Net Profit-Based Bonuses for Employed
Physicians” By Albert Shay, Jacob Harper, and Felicia
Alexander, Morgan Lewis, October 26, 2023,
https://www.morganlewis.com/pubs/2023/10/oig-approves-net-
profit-based-bonuses-for-employed-
physicians#:~:text=The%20US%20Department%200f%20Healt
h,procedures%20performed%20by%20the%20physicians.
(Accessed 10/27/23); “Re: OIG Advisory Opinion No. 23-07
(Favorable)” Office of Inspector General, Department of Health
and Human Services, October 13, 2023,
https://oig.hhs.gov/documents/advisory-opinions/1132/A0-23-
07.pdf (Accessed 10/27/23).

Shay, Jacob Harper, and Felicia Alexander, Morgan Lewis,
October 26, 2023.

“Criminal Penalties for Acts Involving Federal Health Care
Programs™ 42 U.S.C. § 1320a-7b(b)(1).

Ibid; “Civil Monetary Penalties” 42 USC § 1320a-7a(a).

“Re: OIG Advisory Opinion No. 15-10” By Gregory E.
Demske, Chief counsel to the Inspector General, Letter to [Name
Redacted], July 28, 2015,
http://oig.hhs.gov/fraud/docs/advisoryopinions/15/AdvOpn15-
10.pdf (Accessed 10/27/23), p. 5.

“Medicare and State Health Care Programs: Fraud and Abuse;
Clarification of the Initial OIG Safe Harbor Provisions and
Establishment of Additional Safe Harbor Provisions Under the
Anti-Kickback Statute; Final Rule” federal Register, Vol. 64,
No. 223 (November 19, 1999), p. 63518, 63520.

“Re: Malpractice Insurance Assistance” By Lewis Morris, Chief
Counsel to the Inspector General, United States Department of
Health and Human Services, Letter to [Name redacted], January
15, 2003,
http://oig.hhs.gov/fraud/docs/alertsandbulletins/MalpracticeProg
ram.pdf (Accessed 10/27/23), p. 1.

“OIG Approves Paying Employed Physicians Profits from ASCs
Operated by Employer “ By Justin Brown, Travis Lloyd,

©HEALTH CAPITAL CONSULTANTS

11

12

13

14

15

William Mathias, and Jennifer Michael, JD Supra, October 19,
2023, https://www.jdsupra.com/legalnews/oig-approves-paying-
employed-physicians-8426846/ (Accessed 10/27/23). “OIG
Approves Net Profit-Based Bonuses for Employed Physicians”
By Albert Shay, Jacob Harper, and Felicia Alexander, Morgan
Lewis, October 26, 2023,
https://www.morganlewis.com/pubs/2023/10/oig-approves-net-
profit-based-bonuses-for-employed-
physicians#:~:text=The%20US%20Department%200f%20Healt
h,procedures%20performed%20by%20the%20physicians.
(Accessed 10/27/23).

Ibid.

Brown, Travis Lloyd, William Mathias, and Jennifer Michael,
JD Supra, October 19, 2023.

“Worth the read: Recent HHS-OIG advisory opinion” By Rachel
Rose, Physicians Practice, October 26, 2023,
https://www.physicianspractice.com/view/worth-the-read-
recent-hhs-oig-advisory-opinion (Accessed 10/27/23).

“Re: OIG Advisory Opinion No. 23-07 (Favorable)” Office of
Inspector General, Department of Health and Human Services,
October 13, 2023, https://oig.hhs.gov/documents/advisory-
opinions/1132/A0-23-07.pdf (Accessed 10/27/23).

Brown, Travis Lloyd, William Mathias, and Jennifer Michael,
JD Supra, October 19, 2023.

“OIG Issues Favorable Opinion Regarding Physician Group’s
Proposal to Pay Bonuses to its Employed Physicians Based on
Net Profits” By Michael Lisitano and Nathaniel Arden,
Robinson & Cole, October 19, 2023,
https://www.healthlawdiagnosis.com/2023/10/advisory-opinion-
23-7-0ig-issues-favorable-opinion-regarding-proposal-to-pay-
bonuses-to-its-employed-physicians-based-on-net-profits/
(Accessed 10/27/23).

Ibid.

FREE EBOOK DOWNLOAD

22

DownNLoAD HERE

(Continued on next page)


https://www.morganlewis.com/pubs/2023/10/oig-approves-net-profit-based-bonuses-for-employed-physicians#:~:text=The%20US%20Department%20of%20Health,procedures%20performed%20by%20the%20physicians
https://www.morganlewis.com/pubs/2023/10/oig-approves-net-profit-based-bonuses-for-employed-physicians#:~:text=The%20US%20Department%20of%20Health,procedures%20performed%20by%20the%20physicians
https://www.morganlewis.com/pubs/2023/10/oig-approves-net-profit-based-bonuses-for-employed-physicians#:~:text=The%20US%20Department%20of%20Health,procedures%20performed%20by%20the%20physicians
https://www.morganlewis.com/pubs/2023/10/oig-approves-net-profit-based-bonuses-for-employed-physicians#:~:text=The%20US%20Department%20of%20Health,procedures%20performed%20by%20the%20physicians
https://www.jdsupra.com/legalnews/oig-approves-paying-employed-physicians-8426846/
https://www.jdsupra.com/legalnews/oig-approves-paying-employed-physicians-8426846/
https://www.morganlewis.com/pubs/2023/10/oig-approves-net-profit-based-bonuses-for-employed-physicians#:~:text=The%20US%20Department%20of%20Health,procedures%20performed%20by%20the%20physicians
https://www.morganlewis.com/pubs/2023/10/oig-approves-net-profit-based-bonuses-for-employed-physicians#:~:text=The%20US%20Department%20of%20Health,procedures%20performed%20by%20the%20physicians
https://www.morganlewis.com/pubs/2023/10/oig-approves-net-profit-based-bonuses-for-employed-physicians#:~:text=The%20US%20Department%20of%20Health,procedures%20performed%20by%20the%20physicians
https://www.morganlewis.com/pubs/2023/10/oig-approves-net-profit-based-bonuses-for-employed-physicians#:~:text=The%20US%20Department%20of%20Health,procedures%20performed%20by%20the%20physicians
https://www.physicianspractice.com/view/worth-the-read-recent-hhs-oig-advisory-opinion
https://www.physicianspractice.com/view/worth-the-read-recent-hhs-oig-advisory-opinion
https://www.healthlawdiagnosis.com/2023/10/advisory-opinion-23-7-oig-issues-favorable-opinion-regarding-proposal-to-pay-bonuses-to-its-employed-physicians-based-on-net-profits/
https://www.healthlawdiagnosis.com/2023/10/advisory-opinion-23-7-oig-issues-favorable-opinion-regarding-proposal-to-pay-bonuses-to-its-employed-physicians-based-on-net-profits/
https://www.healthlawdiagnosis.com/2023/10/advisory-opinion-23-7-oig-issues-favorable-opinion-regarding-proposal-to-pay-bonuses-to-its-employed-physicians-based-on-net-profits/
https://www.healthcapital.com/resources/health-capital-topics-2022-ebook

HEALTH CAPITAL CONSULTANTS

(800) FYI -VALU

Providing Solutions in an
Era of Healthcare Reform

Firm Profile

HCC Services
HCC Leadership
Clients & Projects
HCC News
Upcoming Events
Contact Us

Email Us

Valuation Consulting

Commercial
Reasonableness
Opinions

Commercial Payor
Reimbursement
Benchmarking

Litigation Support &
Expert Witness

Financial Feasibility
Analysis & Modeling

Intermediary Services
Certificate of Need

ACO Value Metrics &
Capital Formation

Strategic Planning

Industry Research

LEADERSHIP

Todd A. Zigrang, MBA, MHA, FACHE, CVA, ASA, ABYV, is the President of
HEALTH CAPITAL CONSULTANTS (HCC), where he focuses on the areas
of valuation and financial analysis for hospitals, physician practices, and other
healthcare enterprises. Mr. Zigrang has over 25 years of experience providing
valuation, financial, transaction and strategic advisory services nationwide in
over 2,000 transactions and joint ventures. Mr. Zigrang is also considered an
expert in the field of healthcare compensation for physicians, executives and other
professionals.

Mr. Zigrang is the co-author of “The Adviser’s Guide to Healthcare - 2nd
Edition” [AICPA - 2015], numerous chapters in legal treatises and anthologies,
and peer-reviewed and industry articles such as: The Guide to Valuing Physician
. Compensation and Healthcare Service Arrangements (BVR/AHLA); The
=4 ® % Accountant’s Business Manual (AICPA); Valuing Professional Practices and
Licenses (Aspen Publishers); Valuation Strategies,; Business Appraisal Practice;
and, NACVA QuickRead. Additionally, Mr. Zigrang has served as faculty before professional and trade
associations such as the American Society of Appraisers (ASA); the National Association of Certified Valuators
and Analysts (NACVA); the American Health Lawyers Association (AHLA); the American Bar Association
(ABA); the Association of International Certified Professional Accountants (AICPA); the Physician Hospitals
of America (PHA); the Institute of Business Appraisers (IBA); the Healthcare Financial Management
Association (HFMA); and, the CPA Leadership Institute.

Mr. Zigrang holds a Master of Science in Health Administration (MHA) and a Master of Business Administration
(MBA) from the University of Missouri at Columbia. He is a Fellow of the American College of Healthcare
Executives (FACHE) and holds the Certified Valuation Analyst (CVA) designation from NACVA. Mr. Zigrang
also holds the Accredited Senior Appraiser (ASA) designation from the American Society of Appraisers,
where he has served as President of the St. Louis Chapter. He is also a member of the America Association
of Provider Compensation Professionals (AAPCP), AHLA, AICPA, NACVA, NSCHBC, and, the Society of
OMS Administrators (SOMSA).

Jessica L. Bailey-Wheaton, Esq., is Senior Vice President and General Counsel
of HCC. Her work focuses on the areas of Certificate of Need (CON) preparation
and consulting, as well as project management and consulting services related to
the impact of both federal and state regulations on healthcare transactions. In that
role, Ms. Bailey-Wheaton provides research services necessary to support certified
opinions of value related to the Fair Market Value and Commercial Reasonableness
of transactions related to healthcare enterprises, assets, and services.

Additionally, Ms. Bailey-Wheaton heads HCC’s CON and regulatory consulting
service line. In this role, she prepares CON applications, including providing
services such as: health planning; researching, developing, documenting, and
reporting the market utilization demand and “need” for the proposed services in the
subject market service area(s); researching and assisting legal counsel in meeting
@ % regulatory. r.equirements relating to licensigg and CQN a.ppli.c.atio.n developme-nt;

and, providing any requested support services required in litigation challenging
rules or decisions promulgated by a state agency. Ms. Bailey-Wheaton has also been engaged by both state
government agencies and CON applicants to conduct an independent review of one or more CON applications
and provide opinions on a variety of areas related to healthcare planning. She has been certified as an expert in
healthcare planning in the State of Alabama.

Ms. Bailey-Wheaton is the co-author of numerous peer-reviewed and industry articles in publications such as:
The Health Lawyer; Physician Leadership Journal, The Journal of Vascular Surgery; St. Louis Metropolitan
Medicine; Chicago Medicine; The Value Examiner; and QuickRead. She has previously presented before the
ABA, the NACVA, and the NSCHBC. She serves on the editorial boards of NACVA’s QuickRead and AHLA’s
Journal of Health & Life Sciences Law.

Janvi R. Shah, MBA, MSF, serves as Senior Financial Analyst of HCC. Mrs. Shah
holds a M.S. in Finance from Washington University Saint Louis. She develops
fair market value and commercial reasonableness opinions related to healthcare
| enterprises, assets, and services. In addition she prepares, reviews and analyzes
forecasted and pro forma financial statements to determine the most probable
future net economic benefit related to healthcare enterprises, assets, and services
and applies utilization demand and reimbursement trends to project professional
medical revenue streams and ancillary services and technical component (ASTC)
revenue streams.

For more information please visit:
www.healthcapital.com



https://www.healthcapital.com/services/valuationconsulting
https://www.healthcapital.com/services/commercialreasonableness
https://www.healthcapital.com/services/commercialreasonableness
https://www.healthcapital.com/services/commercialreasonableness
https://www.healthcapital.com/services2/commercial-payor-reimbursement-benchmarking
https://www.healthcapital.com/services2/commercial-payor-reimbursement-benchmarking
https://www.healthcapital.com/services2/commercial-payor-reimbursement-benchmarking
https://www.healthcapital.com/services/litigationsupport-expertwitness
https://www.healthcapital.com/services/litigationsupport-expertwitness
https://www.healthcapital.com/services/financialanalysismodeling
https://www.healthcapital.com/services/financialanalysismodeling
https://www.healthcapital.com/services/intermediaryservices
https://www.healthcapital.com/services/certificateofneed
https://www.healthcapital.com/services/acovaluemetrics
https://www.healthcapital.com/services/acovaluemetrics
https://www.healthcapital.com/services/strategic-consulting
https://www.healthcapital.com/services/industryresearchservices
http://www.healthcapital.com
https://www.healthcapital.com/firmprofile
https://www.healthcapital.com/services
https://www.healthcapital.com/hcc-team
https://www.healthcapital.com/clients-projects
https://www.healthcapital.com/hcc-news/hcc-news-archives
https://www.healthcapital.com/hcc-news/upcoming-events/list.events/-
https://www.healthcapital.com/contact-hcc
mailto:solutions%40healthcapital.com?subject=
https://www.linkedin.com/in/todd-zigrang-30b52312/
https://www.linkedin.com/in/jessica-bailey-wheaton-93856641/
https://www.linkedin.com/in/janvi-shah/
mailto:tzigrang%40healthcapital.com?subject=
mailto:jbailey%40healthcapital.com?subject=
mailto:jshah%40healthcapital.com?subject=
https://www.healthcapital.com/hcc/cvs/tzigrang.pdf
https://www.healthcapital.com/hcc/cvs/jbailey.pdf
http://https://www.healthcapital.com/hcc/cvs/jshah.pdf

