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FTC Lawsuit Targets Private Equity

On September 21, 2023, the Federal Trade Commission
(FTC) sued U.S. Anesthesia Partners (USAP), a Texas-
based anesthesia provider, and Welsh, Carson, Anderson
& Stowe (Welch Carson), a private equity firm.! The
FTC alleged that the two companies executed an
anticompetitive scheme for multiple years to consolidate
anesthesiology practices in Texas, boost their profits, and
drive up the price of anesthesia services rendered to
patients.? This Health Capital Topics article will discuss
the lawsuit and how it appears to fit in with the FTC’s
recent moves to crack down on anticompetitive actions in
healthcare.

According to the FTC, Welsh Carson created USAP in
2012 after they had noticed a fragmented anesthesiology
market which consisted of multiple small physician
practices.® Since USAP’s inception, they have acquired
over twelve anesthesiology practices across Texas,
comprising over 750 nurses and 1,000 physicians.* After
acquiring these anesthesiology practices, USAP raised
pricing within these anesthesiology practices to reflect
USAP’s higher pricing.’ Following the acquisitions,
USAP then entered into arrangements with other
independent anesthesiology groups to charge higher
pricing for services rendered, and split any additional
revenue with the independent groups.®

The FTC’s complaint alleges that the scheme between
USAP and Welsh Carson “cost Texans tens of millions
of dollars more each year in anesthesia services than
before USAP was created.”” The FTC asserts that Welsh
Carson: (1) entered into price-setting agreements with
other practices; (2) executed a roll-up scheme, acquiring,
merging, and consolidating multiple smaller companies
into its portfolio; and (3) entered into a market allocation
arrangement with a competitor.2 According to the FTC,
these actions met the bar for unlawful restraints of trade,
unfair methods of competition, conspiracy to
monopolize, unlawful monopolization, and unlawful
acquisitions, in violation of the Sherman Act, the Clayton
Act, and the FTC Act.®

The FTC lawsuit against USAP and Welsh Carson
represents the latest in a series of federal government
actions to increase scrutiny of private equity deals.'® The
lawsuit is notable for multiple reasons, as it: (1) is the first
litigated serial acquisition challenge; (2) represents a
pattern of heightened regulatory concern over private
equity roll-up strategies; and (3) targets a minority
stakeholder, a private equity firm.** Previously, both the

©HEALTH CAPITAL CONSULTANTS

FTC and the Department of Justice (DOJ) have been
vocal about their need to scrutinize private equity
transactions, with Assistant Attorney General Jonathan
Kanter arguing in May 2022 that the roll-up model is
“often very much at odds with the law and very much at
odds with the competition we’re trying to protect.”*?

In response to the suit, Welsh Carson expressed
disappointment with the FTC and stated that the decision
to pursue the case was “unprecedented and disregards
well-settled principles of law.”** Welsh Carson also
mentioned that USAP’s commercial reimbursement rates
did not climb higher than the cost of medical inflation for
nearly a decade.'* USAP also released a statement shortly
after the suit was announced, stating that it would
“vigorously defend itself against the FTC’s misguided
allegations.”® A member of USAP’s board, Derek
Schoppa, M.D., stated that “the FTC’s intended outcome
threatens to disrupt and restrict patients’ equitable access
to quality anesthesia care in Texas and will negatively
impact the Texas hospitals and health systems that
provide care in underserved communities.”'® Schoppa
also stated that “the FTC’s civil complaint is based on
flawed legal theories and a lack of medical understanding
about anesthesia, our patient-oriented business model,
and our level of care for patients in Texas.”*’

In the FTC statement, Commissioner Lina Khan said that
“private equity firm Welsh Carson spearheaded a roll-up
strategy and created USAP to buy out nearly every large
anesthesiology practice in Texas. Along with a set of
unlawful agreements to set prices and allocate markets,
these tactics enabled USAP and Welsh Carson to raise
prices for anesthesia services—raking in tens of millions
of extra dollars for these executives at the expense of
Texas patients and businesses.”*® Khan also stated that
“the FTC will continue to scrutinize and challenge serial
acquisitions, roll-ups, and other stealth consolidation
schemes that unlawfully undermine fair competition and
harm the American public.” *°

(Continued on next page)



The federal government has made a number of different,
and increasingly emboldened, moves in the healthcare
antitrust space over the past few years. As discussed in
previous Health Capital Topics articles:

e In December 2018, the U.S. Departments of
Health and Human Services (HHS), Treasury,
and Labor, issued a report entitled, “Reforming
America’s Healthcare System Through Choice
and Competition,” exploring how to improve

the U.S. healthcare delivery system by
increasing competition in the healthcare
industry;%°

e The FTC challenged a number of hospital
mergers and acquisitions in 2022 , indicating
heightened regulatory scrutiny of hospital
transactions;?*
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e In August 2022, the FTC published a policy
paper and fact sheet regarding the use of
Certificates of Public Advantage laws (COPAS)
by states in regulating healthcare mergers.
Specifically, the FTC asserted that COPAs
negatively impact healthcare costs, quality of
care, and hospital staff wages;??

e On January 5, 2023, the Federal Trade
Commission (FTC) published a proposed rule
that would ban employers from imposing non-
competes clauses on their employees.?

It seems that the FTC’s lawsuit against USAP and Welsh
Carson is yet another indication of the administration’s
focus on enhancing competition in the healthcare
industry.
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Todd A. Zigrang, MBA, MHA, FACHE, CVA, ASA, ABYV, is the President of
HEALTH CAPITAL CONSULTANTS (HCC), where he focuses on the areas
of valuation and financial analysis for hospitals, physician practices, and other
healthcare enterprises. Mr. Zigrang has over 25 years of experience providing
valuation, financial, transaction and strategic advisory services nationwide in
over 2,000 transactions and joint ventures. Mr. Zigrang is also considered an
expert in the field of healthcare compensation for physicians, executives and other
professionals.

Mr. Zigrang is the co-author of “The Adviser’s Guide to Healthcare - 2nd
Edition” [AICPA - 2015], numerous chapters in legal treatises and anthologies,
and peer-reviewed and industry articles such as: The Guide to Valuing Physician
. Compensation and Healthcare Service Arrangements (BVR/AHLA); The
=4 ® % Accountant’s Business Manual (AICPA); Valuing Professional Practices and
Licenses (Aspen Publishers); Valuation Strategies,; Business Appraisal Practice;
and, NACVA QuickRead. Additionally, Mr. Zigrang has served as faculty before professional and trade
associations such as the American Society of Appraisers (ASA); the National Association of Certified Valuators
and Analysts (NACVA); the American Health Lawyers Association (AHLA); the American Bar Association
(ABA); the Association of International Certified Professional Accountants (AICPA); the Physician Hospitals
of America (PHA); the Institute of Business Appraisers (IBA); the Healthcare Financial Management
Association (HFMA); and, the CPA Leadership Institute.

Mr. Zigrang holds a Master of Science in Health Administration (MHA) and a Master of Business Administration
(MBA) from the University of Missouri at Columbia. He is a Fellow of the American College of Healthcare
Executives (FACHE) and holds the Certified Valuation Analyst (CVA) designation from NACVA. Mr. Zigrang
also holds the Accredited Senior Appraiser (ASA) designation from the American Society of Appraisers,
where he has served as President of the St. Louis Chapter. He is also a member of the America Association
of Provider Compensation Professionals (AAPCP), AHLA, AICPA, NACVA, NSCHBC, and, the Society of
OMS Administrators (SOMSA).

Jessica L. Bailey-Wheaton, Esq., is Senior Vice President and General Counsel
of HCC. Her work focuses on the areas of Certificate of Need (CON) preparation
and consulting, as well as project management and consulting services related to
the impact of both federal and state regulations on healthcare transactions. In that
role, Ms. Bailey-Wheaton provides research services necessary to support certified
opinions of value related to the Fair Market Value and Commercial Reasonableness
of transactions related to healthcare enterprises, assets, and services.

Additionally, Ms. Bailey-Wheaton heads HCC’s CON and regulatory consulting
service line. In this role, she prepares CON applications, including providing
services such as: health planning; researching, developing, documenting, and
reporting the market utilization demand and “need” for the proposed services in the
subject market service area(s); researching and assisting legal counsel in meeting
@ % regulatory. r.equirements relating to licensigg and CQN a.ppli.c.atio.n developme-nt;

and, providing any requested support services required in litigation challenging
rules or decisions promulgated by a state agency. Ms. Bailey-Wheaton has also been engaged by both state
government agencies and CON applicants to conduct an independent review of one or more CON applications
and provide opinions on a variety of areas related to healthcare planning. She has been certified as an expert in
healthcare planning in the State of Alabama.

Ms. Bailey-Wheaton is the co-author of numerous peer-reviewed and industry articles in publications such as:
The Health Lawyer; Physician Leadership Journal, The Journal of Vascular Surgery; St. Louis Metropolitan
Medicine; Chicago Medicine; The Value Examiner; and QuickRead. She has previously presented before the
ABA, the NACVA, and the NSCHBC. She serves on the editorial boards of NACVA’s QuickRead and AHLA’s
Journal of Health & Life Sciences Law.

Janvi R. Shah, MBA, MSF, serves as Senior Financial Analyst of HCC. Mrs. Shah
holds a M.S. in Finance from Washington University Saint Louis. She develops
fair market value and commercial reasonableness opinions related to healthcare
| enterprises, assets, and services. In addition she prepares, reviews and analyzes
forecasted and pro forma financial statements to determine the most probable
future net economic benefit related to healthcare enterprises, assets, and services
and applies utilization demand and reimbursement trends to project professional
medical revenue streams and ancillary services and technical component (ASTC)
revenue streams.
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