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U.S. Circuits Split on False Claims Act Issues

Under the False Claims Act (FCA), it is illegal for a
person to knowingly present, or cause to be presented to
the government, a false or fraudulent claim for payment
or approval.! One way in which a person or entity files a
false claim is known as an implied false claim, wherein
the provider submits a claim to a government payor, such
as Medicare and Medicaid, while the submitter is
materially noncompliant with the government program’s
payment agreement.? Further, a whistleblower can bring
a suit alleging a violation under the FCA on behalf of the
United States government through what is known as a qui
tam action. Through a qui tam action, a whistleblower is
entitled to a percentage of the judgment or settlement,
unless the information was already publicly disclosed, in
which event the action is prohibited (unless opposed by
the government), i.e., the suit is subject to a public
disclosure bar.®

In addition to the public disclosure bar, the first-to-file
rule states that “no person other than the Government
may intervene or bring a related action based on the facts
underlying the pending action.”* This prevents abusive
litigation because only one suit can be filed per instance
or scheme.® Until 2015, the first-to-file provision was
held universally as jurisdictional (i.e., that the claim can
only be brought in a court that has the power to hear and
rule on that claim, in contrast to non-jurisdictional,
wherein any court could hear and rule on the claim®) by
the First, Fourth, Ninth, and Tenth circuits.” However, in
the 2015 U.S. ex rel. Heath v. AT&T Inc. case, the D.C.
Circuit became the first court to rule opposite stating that
“[t]he first-to-file rule is not jurisdictional” but “bears
only on whether a qui tam plaintiff has properly stated a
claim.”® This was significant because it created a circuit
split (i.e., a disagreement among the various U.S. circuit
courts regarding the interpretation of a given statute, law,

1  “False Claims” 31 U.S.C. § 3729(a)(1) (2009).

2 For more in depth analysis of implied false claims see “‘Implied
False Certification” Theory under False Claims Act Upheld by
the Supreme Court” Health Capital Topics, Vol. 9, No. 7 (July
2016).

3 “Civil Actions for False Claims” 31 U.S.C. § 3730(e)(4)(A)
(2009).

4 “Civil Actions for False Claims™ 31 U.S.C § 3730 (2010).

5  “The Growing Circuit Split Over FCA First-To-File Rule” By
Brian Boyle, Courtney Saleski, and Lesli Esposito, Law360,
August 4, 2017, https://www.law360.com/articles/950797
(Accessed 10/6/17).

6  This is of particular importance because whether or not a law is
jurisdictional drives the types of claims that a defendant can
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or regulation) ruling that the first-to-file rule is merely a
matter of adequate pleading (i.e., that defendants only
argue that the plaintiff’s complaint is not well pled,® and
cannot argue a lack of jurisdiction).X® In April 2017, the
Second Circuit “join[ed] the D.C. Circuit in holding that
the FCA'’s first-to-file rule bears only on whether a qui
tam plaintiff has properly stated a claim.”** The Second
Circuit noted that subsections 3730(e)(1) and 3730(e)(2)
start with the words “No court shall have jurisdiction
over” while the public disclosure bar subsection does not
contain that language.*? In 2013, the Supreme Court of
the United States (SCOTUS) held that, unless Congress
clearly states that a statutory provision is jurisdictional,
it is presumed to be non-jurisdictional.*® Further, until
2010, the public disclosure bar provision explicitly stated
that it was jurisdictional, but in an amendment to that the
provision, excluded that language, which factored into
the D.C. Circuit and Second Circuit courts’
conclusions.**

Due to this circuit split, courts may decide in the future
to follow the minority rule that the first-to-file rule is a
pleading standard and is non-jurisdictional. Therefore, in
order to assert the first-to-file defense, the defendant will
have to invoke this rule at the outset of litigation.'®
Because this split exists (and appears to be “gaining
steam” with more than one circuit following this minority
reasoning), SCOTUS may decide to hear a case on this
issue, resolve the circuit split, and provide clarity to both
healthcare providers and whistleblowers. Those
providers that participate in government payor programs,
as well as their professional advisors, will be well-served
to monitor developments related to this evolving case
law, as the resolution of this split could serve to directly
impact the outcome of future litigation on claims made
under the FCA.

make on a motion to dismiss (e.g., lack of subject matter

jurisdiction).

Boyle et al, August 4, 2017.

U.S. ex rel. Heath v. AT&T Inc., 791 F.3d 112, 119 (D.C. Cir.

2015).

9  See Rule 12(b)(3)-(7) “Defenses and Objections: When and
How Presented; Motion for Judgment on the Pleadings;
Consolidating Motions; Waiving Defenses; Pretrial Hearing”
Rule 12, Federal Rules of Civil Procedure.

10 Boyle et al, August 4, 2017; “Defenses and Objections: When
and How Presented; Motion for Judgment on the Pleadings;
Consolidating Motions; Waiving Defenses; Pretrial Hearing”
Rule 12(b), Federal Rules of Civil Procedure.
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association/?id=124804 (Accessed 9/8/17).

15 “D.C. Circuit Creates Circuit Split Regarding Jurisdictional
Nature of the False Claims Act’s First-to-File Rule” By Patrick
Stanton and Kathy Brown, Inside Government Contracts, July 9,
2015, https://www.insidegovernmentcontracts.com/2015/07/d-c-
circuit-creates-circuit-split-regarding-jurisdictional-nature-of-
the-false-claims-acts-first-to-file-rule/ (Accessed 10/20/17).

U.S. ex rel. Hayes v. Allstate Ins. Co., 2017 WL 1228551 (2d
Cir. Apr. 4, 2017).

“Civil Actions for False Clams” 31 U.S.C § 3730(e)(1) (2010);
“Civil Actions for False Clams” 31 U.S.C § 3730(e)(2) (2010);
“Civil Actions for False Clams” 31 U.S.C § 3730(e)(4) (2010).
Sebelius v. Auburn Regional Medical Ctr., 817, 824 (2013).
“Mark Twain & Disagreement on Qui Tam Pleading Standards”
by Norman Tabler, Jr., and Faegre Baker Daniels LLP,
American Health Lawyers Association, August 11, 2017,
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Robert James Cimasi, MHA, ASA, FRICS, MCBA, CVA, CM&AA, serves as Chief Executive
Officer of HEALTH CAPITAL CONSULTANTS (HCC), a nationally recognized healthcare financial and
economic consulting firm headquartered in St. Louis, MO, serving clients in 49 states since 1993.
Mr. Cimasi has over thirty years of experience in serving clients, with a professional focus on the
financial and economic aspects of healthcare service sector entities including: valuation consulting
and capital formation services; healthcare industry transactions including joint ventures, mergers,
acquisitions, and divestitures; litigation support & expert testimony; and, certificate-of-need and other
regulatory and policy planning consulting.
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Providing Solutions
in the Era of
Healthcare Reform

Mr. Cimasi holds a Master in Health Administration from the University of Maryland, as well as several professional
designations: Accredited Senior Appraiser (ASA — American Society of Appraisers); Fellow Royal Institution of
Chartered Surveyors (FRICS — Royal Institution of Chartered Surveyors); Master Certified Business Appraiser (MCBA
— Institute of Business Appraisers); Certified Valuation Analyst (CVA — National Association of Certified Valuators
and Analysts); and, Certified Merger & Acquisition Advisor (CM&AA — Alliance of Merger & Acquisition Advisors).
He has served as an expert witness on cases in numerous courts, and has provided testimony before federal and state
legislative committees. He is a nationally known speaker on healthcare industry topics, and is the author of several
books, the latest of which include: “The Adviser’s Guide to Healthcare — 2nd Edition” [2015 — AICPA]; “Healthcare
Valuation: The Financial Appraisal of Enterprises, Assets, and Services” [2014 — John Wiley & Sons]; “Accountable
Care Organizations: Value Metrics and Capital Formation” [2013 - Taylor & Francis, a division of CRC Press]; and,
“The U.S. Healthcare Certificate of Need Sourcebook™ [2005 - Beard Books].
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Mr. Cimasi is the author of numerous additional chapters in anthologies; books, and legal treatises; published articles
in peer reviewed and industry trade journals; research papers and case studies; and, is often quoted by healthcare industry
press. In 2006, Mr. Cimasi was honored with the prestigious “Shannon Pratt Award in Business Valuation” conferred
by the Institute of Business Appraisers. Mr. Cimasi serves on the Editorial Board of the Business Appraisals Practice
of the Institute of Business Appraisers, of which he is a member of the College of Fellows. In 2011, he was named a
Fellow of the Royal Institution of Chartered Surveyors (RICS). In 2016, Mr. Cimasi was named a “Pioneer of the
Profession” as part of the recognition of the National Association of Certified Valuators and Analysts (NACVA)
“Industry Titans” awards, which distinguishes those whom have had the greatest impact on the valuation profession.

Todd A. Zigrang, MBA, MHA, ASA, FACHE, is the President of HEALTH CAPITAL
CONSULTANTS (HCC), where he focuses on the areas of valuation and financial analysis for
hospitals, physician practices, and other healthcare enterprises. Mr. Zigrang has over 20 years of
experience providing valuation, financial, transaction and strategic advisory services nationwide in
over 1,000 transactions and joint ventures. Mr. Zigrang is also considered an expert in the field of
healthcare compensation for physicians, executives and other professionals.

& Mr. Zigrang is the co-author of “The Adviser’s Guide to Healthcare —2nd Edition” [2015 — AICPA],
numerous chapters in legal treatises and anthologies, and peer-reviewed and industry articles such as: The Accountant’s
Business Manual (AICPA); Valuing Professional Practices and Licenses (Aspen Publishers); Valuation Strategies;
Business Appraisal Practice; and, NACVA QuickRead. In addition to his contributions as an author, Mr. Zigrang has
served as faculty before professional and trade associations such as the American Society of Appraisers (ASA); the
National Association of Certified Valuators and Analysts (NACVA); Physician Hospitals of America (PHA); the
Institute of Business Appraisers (IBA); the Healthcare Financial Management Association (HFMA); and, the CPA
Leadership Institute.

Mr. Zigrang holds a Master of Science in Health Administration (MHA) and a Master of Business Administration
(MBA) from the University of Missouri at Columbia. He is a Fellow of the American College of Healthcare Executives
(FACHE) and holds the Accredited Senior Appraiser (ASA) designation from the American Society of Appraisers,
where he has served as President of the St. Louis Chapter, and is current Chair of the ASA Healthcare Special Interest
Group (HSIG).

John R. Chwarzinski, MSF, MAE, is Senior Vice President of HEALTH CAPITAL CONSULTANTS

i (HCC). Mr. Chwarzinski’s areas of expertise include advanced statistical analysis, econometric
modeling, as well as, economic and financial analysis. Mr. Chwarzinski is the co-author of peer-
reviewed and industry articles published in Business Valuation Review and NACVA QuickRead, and

he has spoken before the Virginia Medical Group Management Association (VMGMA) and the
Midwest Accountable Care Organization Expo.

Mr. Chwarzinski holds a Master’s Degree in Economics from the University of Missouri — St. Louis,
as well as, a Master’s Degree in Finance from the John M. Olin School of Business at Washington University in St.
Louis. He is a member of the St. Louis Chapter of the American Society of Appraisers, as well as a candidate for the
Accredited Senior Appraiser designation from the American Society of Appraisers.

Jessica L. Bailey-Wheaton, Esq., is Vice President and General Counsel of HEALTH CAPITAL
CONSULTANTS (HCC), where she conducts project management and consulting services related to
the impact of both federal and state regulations on healthcare exempt organization transactions and
provides research services necessary to support certified opinions of value related to the Fair Market
Value and Commercial Reasonableness of transactions related to healthcare enterprises, assets, and
services. Ms. Bailey-Wheaton is a member of the Missouri and Illinois Bars and holds a J.D., with a
concentration in Health Law, from Saint Louis University School of Law, where she served as Fall
Managing Editor for the Journal of Health Law & Policy.

Daniel J. Chen, MSF, is a Senior Financial Analyst at HEALTH CAPITAL CONSULTANTS (HCC),
where he develops fair market value and commercial reasonableness opinions related to healthcare
enterprises, assets, and services. In addition he prepares, reviews and analyzes forecasted and pro
forma financial statements to determine the most probable future net economic benefit related to
healthcare enterprises, assets, and services and applies utilization demand and reimbursement trends
to project professional medical revenue streams and ancillary services and technical component
(ASTC) revenue streams. Mr. Chen has a M.S. in Finance from Washington University St. Louis.
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