U.S. Circuits Split on False Claims Act Issues
Under the False Claims Act (FCA), it is illegal for a
person to knowingly present, or cause to be presented to
the government, a false or fraudulent claim for payment
or approval.1 One way in which a person or entity files a
false claim is known as an implied false claim, wherein
the provider submits a claim to a government payor, such
as Medicare and Medicaid, while the submitter is
materially noncompliant with the government program’s
payment agreement.2 Further, a whistleblower can bring
a suit alleging a violation under the FCA on behalf of the
United States government through what is known as a qui
tam action. Through a qui tam action, a whistleblower is
entitled to a percentage of the judgment or settlement,
unless the information was already publicly disclosed, in
which event the action is prohibited (unless opposed by
the government), i.e., the suit is subject to a public
disclosure bar.3
In addition to the public disclosure bar, the first-to-file
rule states that “no person other than the Government
may intervene or bring a related action based on the facts
underlying the pending action.”4 This prevents abusive
litigation because only one suit can be filed per instance
or scheme.5 Until 2015, the first-to-file provision was
held universally as jurisdictional (i.e., that the claim can
only be brought in a court that has the power to hear and
rule on that claim, in contrast to non-jurisdictional,
wherein any court could hear and rule on the claim6) by
the First, Fourth, Ninth, and Tenth circuits. 7 However, in
the 2015 U.S. ex rel. Heath v. AT&T Inc. case, the D.C.
Circuit became the first court to rule opposite stating that
“[t]he first-to-file rule is not jurisdictional” but “bears
only on whether a qui tam plaintiff has properly stated a
claim.”8 This was significant because it created a circuit
split (i.e., a disagreement among the various U.S. circuit
courts regarding the interpretation of a given statute, law,
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This is of particular importance because whether or not a law is
jurisdictional drives the types of claims that a defendant can
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or regulation) ruling that the first-to-file rule is merely a
matter of adequate pleading (i.e., that defendants only
argue that the plaintiff’s complaint is not well pled, 9 and
cannot argue a lack of jurisdiction).10 In April 2017, the
Second Circuit “join[ed] the D.C. Circuit in holding that
the FCA’s first-to-file rule bears only on whether a qui
tam plaintiff has properly stated a claim.”11 The Second
Circuit noted that subsections 3730(e)(1) and 3730(e)(2)
start with the words “No court shall have jurisdiction
over” while the public disclosure bar subsection does not
contain that language.12 In 2013, the Supreme Court of
the United States (SCOTUS) held that, unless Congress
clearly states that a statutory provision is jurisdictional,
it is presumed to be non-jurisdictional.13 Further, until
2010, the public disclosure bar provision explicitly stated
that it was jurisdictional, but in an amendment to that the
provision, excluded that language, which factored into
the D.C. Circuit and Second Circuit courts’
conclusions.14
Due to this circuit split, courts may decide in the future
to follow the minority rule that the first-to-file rule is a
pleading standard and is non-jurisdictional. Therefore, in
order to assert the first-to-file defense, the defendant will
have to invoke this rule at the outset of litigation.15
Because this split exists (and appears to be “gaining
steam” with more than one circuit following this minority
reasoning), SCOTUS may decide to hear a case on this
issue, resolve the circuit split, and provide clarity to both
healthcare providers and whistleblowers. Those
providers that participate in government payor programs,
as well as their professional advisors, will be well-served
to monitor developments related to this evolving case
law, as the resolution of this split could serve to directly
impact the outcome of future litigation on claims made
under the FCA.
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