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Plan Administrator Abuses Discretion: Implications for Providers

The United States Fifth Circuit Court of Appeals
recently upheld a District Court decision ruling that a
health plan violated the Employee Retirement Income
Security Act (ERISA) by refusing payment to a hospital
for health services it felt were not “customary and
reasonable.” In the case, Baptist Memorial Hospital-
Desoto, Inc. v. Crain Automotive, Inc., decided on
August 19, 2010, the Court held that the plan
administrator had abused its discretion in denying the
claim.?

A member of the Little Rock, Arkansas based Crain
Automotive’s self-funded health plan (Crain plan)
received medically necessary heart stents and inpatient
treatment at Baptist Memorial Hospital-Desoto (Baptist
Memorial), located in Southhaven, Mississippi, in 2003.
The total for the services amounted to more than
$41,000. Baptist Memorial was a preferred provider for
the health plan, and as such, agreed to discount all
inpatient and outpatient services charges the member
incurred by 15 percent.?

The hospital submitted the claim to CoreSource, the
claims processor for the Crain plan, for the cost of
services including the 15 percent discount. CoreSource
forwarded the explanation of benefits to Crain
Automotive and notified Baptist Memorial that it would
receive the payment for the claim in full. After several
months of non-payment, Larry Crain, Chairman of Crain
Automotive, contacted Baptist Memorial to inform them
that he believed the charges to be excessive and
attempted to make a settlement for a lower amount of
money than the claim amount. Baptist Memorial
notified Crain that they had already applied the preferred
provider discount of 15 percent and would not be
reducing the amount of the claim any further.
Throughout 2004 there were further communications by
Larry Crain and Baptist Memorial regarding the dispute
with no resolve. On August 25, 2005, Baptist Memorial
filed a suit against Crain Automotive, CoreSource and
NovaSys ( the Crain Plan’s Preferred Provider
Organization) under the Employee Retirement Income
Security Act (ERISA), 29 U.S.C § 1132 (a) (1) (B)
ERISA, 29 U.S.C. § 1132 (g) (1) for recovery of plan
benefits and for fees and costs associated with litigation,
respectively. The suits against CoreSource and NovaSys
were dismissed.”
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The District Court found: (1) Baptist Memorial was not
required to exhaust its administrative remedies because
the defendant failed to properly deny the claim; (2)
Baptist Memorial suit was not barred by the plan’s
contractual statute of limitations because its requirement
that any suit must be brought with one year of filing a
claim was unreasonable; (3) the administrator’s
interpretation of the plan was legally incorrect and the
denial of the claim was an abuse of discretion; and (4)
Baptist Memorial was entitled to prejudgment interest.
Additionally, the District Court awarded the hospital
fees and costs. Crain Automotive appealed and the
United States Court of Appeals for the Fifth Circuit
affirmed the district court’s ruling.”

The Court of Appeals did not consider whether Crain
Automotive applied a legally correct interpretation of
the plan, but instead focused its analysis on whether
Crain Automotive abused its discretion in determining
the charges were not “customary and reasonable.”® The
Court reasoned that Crain Automotive and its
responsible party, Larry Crain, had no evidence upon
which to base its decision to deny Baptist Memorial’s
claim. They examined the basis for Larry Crain’s
decision, finding that he relied on his own speculation
and uninformed assessment of the reasonableness of the
charges to conclude that they were not “customary and
reasonable.” The Court further stated that the Crain plan
required a statistical review and analysis of the charges
in the area for similar services and there was no such
review in this situation. Furthermore, the Court found
that Crain did not consider the charges for similar
services in the same geographical area where Baptist
Memorial performed the disputed services and that he
did not fully understand what services were actually
provided to the plan member. Crain testified that he
negotiated a settlement for another plan beneficiary in a
different state for an unknown illness, as evidence of his
experience with claims negotiation. The Court
determined that this one experience in handling claims
was insufficient evidence to support the denial of
benefits here. The Court concluded that without some
evidence in the administrative record that supports a
denial of the claim, they must find that the administrator
abused its discretion.’
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The decision in this case not only has implications for
preferred payor rates, but extends to out-of-network
providers.® This decision upholds previous case law
requiring reasonable and customary determinations to be
based on factual evidence and prohibiting payors from
uniformly adopting a low fee schedule for all out-of-

network services. °
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HEALTH CAPITAL
CONSULTANTS (HCC) is an
established, nationally recognized
healthcare financial and economic
consulting firm headquartered in
St. Louis, Missouri, with regional
personnel nationwide. Founded in
1993, HCC has served clients in
over 45 states, in providing
services including: valuation in all
healthcare sectors; financial
analysis, including the
development of forecasts, budgets
and income distribution plans;
healthcare provider related
intermediary services, including
integration, affiliation, acquisition
and divestiture; Certificate of
Need (CON) and regulatory
consulting; litigation support and
expert witness services; and,
industry research services for
healthcare providers and their
advisors. HCC’s accredited
professionals are supported by an
experienced research and library
support staff to maintain a
thorough and extensive knowledge
of the healthcare reimbursement,
regulatory, technological and
competitive environment.
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Robert James Cimasi, MHA, ASA, FRICS, MCBA, AVA, CM&AA, serves
as President of HEALTH CAPITAL CONSULTANTS (HCC), a nationally
recognized healthcare financial and economic consulting firm headquartered in
St. Louis, MO, serving clients in 49 states since 1993. Mr. Cimasi has over
thirty years of experience in serving clients, with a professional focus on the
financial and economic aspects of healthcare service sector entities including:
valuation consulting and capital formation services; healthcare industry
transactions including joint ventures, mergers, acquisitions, and divestitures;
litigation support & expert testimony; and, certificate-of-need and other
regulatory and policy planning consulting.

Mr. Cimasi holds a Masters in Health Administration from the University of Maryland, as well as
several professional designations: Accredited Senior Appraiser (ASA — American Society of
Appraisers); Fellow Royal Intuition of Chartered Surveyors (FRICS — Royal Institute of Chartered
Surveyors); Master Certified Business Appraiser (MCBA - Institute of Business Appraisers);
Accredited Valuation Analyst (AVA — National Association of Certified Valuators and Analysts); and,
Certified Merger & Acquisition Advisor (CM&AA — Alliance of Merger & Acquisition Advisors). He
has served as an expert witness on cases in numerous courts, and has provided testimony before federal
and state legislative committees. He is a nationally known speaker on healthcare industry topics, the
author of several books, the latest of which include: “The U.S. Healthcare Certificate of Need
Sourcebook™ [2005 - Beard Books], “An Exciting Insight into the Healthcare Industry and Medical
Practice Valuation” [2002 — AICPA], and “A Guide to Consulting Services for Emerging Healthcare
Organizations” [1999 John Wiley and Sons].

Mr. Cimasi is the author of numerous additional chapters in anthologies; books, and legal treatises;
published articles in peer reviewed and industry trade journals; research papers and case studies; and, is
often quoted by healthcare industry press. In 2006, Mr. Cimasi was honored with the prestigious
“Shannon Pratt Award in Business Valuation” conferred by the Institute of Business Appraisers.
Mr. Cimasi serves on the Editorial Board of the Business Appraisals Practice of the Institute of
Business Appraisers, of which he is a member of the College of Fellows.

Todd A. Zigrang, MBA, MHA, ASA, FACHE, is the Senior Vice President of
HEALTH CAPITAL CONSULTANTS (HCC), where he focuses on the areas
valuation and financial analysis for hospitals and other healthcare enterprises.
Mr. Zigrang has significant physician integration and financial analysis
experience, and has participated in the development of a physician-owned
multi-specialty MSO and networks involving a wide range of specialties;
physician-owned hospitals, as well as several limited liability companies for
the purpose of acquiring acute care and specialty hospitals, ASCs and other
ancillary facilities; participated in the evaluation and negotiation of managed
care contracts, performed and assisted in the valuation of various healthcare
entities and related litigation support engagements; created pro-forma financials; written business
plans; conducted a range of industry research; completed due diligence practice analysis; overseen the
selection process for vendors, contractors, and architects; and, worked on the arrangement of financing.

Mr. Zigrang holds a Master of Science in Health Administration and a Masters in Business
Administration from the University of Missouri at Columbia, and is a Fellow of the American College
of Healthcare Executives. He has co-authored “Research and Financial Benchmarking in the
Healthcare Industry” (STP Financial Management) and “Healthcare Industry Research and its
Application in Financial Consulting” (Aspen Publishers). He has additionally taught before the
Institute of Business Appraisers and CPA Leadership Institute, and has presented healthcare industry
valuation related research papers before the Healthcare Financial Management Association; the
National CPA Health Care Adviser’s Association; Association for Corporate Growth; Infocast
Executive Education Series; the St. Louis Business Valuation Roundtable; and, Physician Hospitals of
America.

Anne P. Sharamitaro, Esq., is the Vice President of HEALTH CAPITAL
CONSULTANTS (HCC), where she focuses on the areas of Certificate of Need
(CON); regulatory compliance, managed care, and antitrust consulting. Ms.
Sharamitaro is a member of the Missouri Bar and holds a J.D. and Health Law
Certificate from Saint Louis University School of Law, where she served as an
editor for the Journal of Health Law, published by the American Health
Lawyers Association. She has presented healthcare industry related research
papers before Physician Hospitals of America and the National Association of
Certified Valuation Analysts and co-authored chapters in “Healthcare
Organizations: Financial Management Strategies,” published in 2008.
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