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Judge Strikes Down Site-Neutral Payments Rule

On September 17, 2019, U.S. District Court Judge
Rosemary Collyer ruled in favor of the American
Hospital Association (AHA) and other related healthcare
organizations, and found that the Centers for Medicare &
Medicaid Services (CMS) exceeded its statutory
authority when it reduced payments for hospital
outpatient services provided in off-campus provider-
based departments grandfathered under the Bipartisan
Budget Act of 2015 (i.e., the site-neutral payments
system).* Under the site-neutral payment system, which
began in 2019, CMS capped the payments to hospitals for
outpatient clinic visits at the same rate as physician office
clinic visits.? CMS argued that the payment structure
changes would lower copays for Medicare beneficiaries
(decreasing the average copayment from $23 per visit to
$9 by 2020 and saving $150 million per year in copays).®
Further, the move was projected to cut $300 million in
Medicare spending this year.* This new model was part
of CMS’s larger push to “help lay the foundation for a
patient-driven healthcare system,” and reorient the
healthcare industry to be less industry-centric and more
affordable for patients.® Prior to the 2019 change, CMS
would pay more for the same type of clinic visit in the
hospital outpatient setting than in the physician office
setting.® The rule would have also been a big win for the
ambulatory surgical center (ASC) industry, as it would
have ensured that ASCs and hospital outpatient
departments (HOPDs) receive comparable payments.’

Following the proposal by CMS, the AHA immediately
pushed back against the rule change in a letter to the
agency, stating that the proposed rule “run[s] afoul of the
law and rel[ies] on the most cursory of analyses and
policy rationales. Taken together, they would have a
chilling effect on beneficiary access to care and new
technologies, while also dramatically increasing
regulatory burden.”®

In December 2018, the AHA, joined by the Association
of American Medical Colleges (AAMC) and several
member hospitals, filed this lawsuit against the U.S.
Department of Health and Human Services (HHS) over
the policy to phase in reductions in payments for hospital
outpatient clinic visit services furnished in off-campus
provider-based departments.® The court ultimately sided
with the AHA and AAMC, holding that:
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“CMS believes it is paying millions of taxpayer
dollars for patient services in hospital outpatient
departments that could be provided at less expense
in physician offices. CMS may be correct. But CMS
was not authorized to ignore the statutory process
for setting payment rates in the Outpatient
Prospective Payment System and to lower payments
only for certain services performed by certain
providers.”*

Following the court’s ruling, the associations issued a
joint statement:

“We are pleased with the District Court's decision
that the Department of Health and Human Services
exceeded its statutory authority when it reduced
payments for hospital outpatient services provided
in grandfathered off-campus provider-based
departments.

The ruling, which will allow hospitals to maintain
access to important services for patients and
communities, affirmed that the cuts directly
undercut the clear intent of Congress to protect
hospital outpatient departments because of the
many real and crucial differences between them and
other sites of care. Now that the court has ruled, it
is up to the agency to put forth remedies for
impacted hospitals and the patients they serve.”*!

CMS still has two options moving forward: to start over
or to appeal. If CMS were to start over, it would not likely
come until spring 2020, when the rulemaking cycle
starts; it would then take another year for the agency to
finalize it.'? Alternatively, CMS may pursue an appeal of
the decision based on the “exhaustion” argument and
claim that the hospitals did not have to exhaust their
administrative remedies.*® The court did not order CMS
to pay the challengers for payments that were withheld
(as the court vacated the rule and left CMS to determine
remedies'®), but ordered the parties to submit a joint
status report by October 1, 2019, to determine if
additional briefing on remedies is required.
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Todd A. Zigrang, MBA, MHA, CVA, ASA, FACHE, is the President of
HEALTH CAPITAL CONSULTANTS (HCC), where he focuses on the areas of
valuation and financial analysis for hospitals, physician practices, and other
healthcare enterprises. Mr. Zigrang has over 20 years of experience
providing valuation, financial, transaction and strategic advisory services

. nationwide in over 1,000 transactions and joint ventures. Mr. Zigrang is
also con5|dered an expert in the field of healthcare compensation for physicians,
executives and other professionals.

Mr. Zigrang is the co-author of “The Adviser’s Guide to Healthcare — 2nd Edition” [2015
— AICPA], numerous chapters in legal treatises and anthologies, and peer-reviewed and
industry articles such as: The Accountant’s Business Manual (AICPA); Valuing
Professional Practices and Licenses (Aspen Publishers); Valuation Strategies; Business
Appraisal Practice; and, NACVA QuickRead. In addition to his contributions as an author,
Mr. Zigrang has served as faculty before professional and trade associations such as the
American Society of Appraisers (ASA); American Health Lawyers Associate (AHLA);
the American Bar Association (ABA); the National Association of Certified Valuators and
Analysts (NACVA); Physician Hospitals of America (PHA); the Institute of Business
Appraisers (IBA); the Healthcare Financial Management Association (HFMA); and, the
CPA Leadership Institute.

Mr. Zigrang holds a Master of Science in Health Administration (MHA) and a Master of
Business Administration (MBA) from the University of Missouri at Columbia. He is a
Fellow of the American College of Healthcare Executives (FACHE) and holds the
Accredited Senior Appraiser (ASA) designation from the American Society of Appraisers,
where he has served as President of the St. Louis Chapter, and is current Chair of the ASA
Healthcare Special Interest Group (HSIG).

John R. Chwarzinski, MSF, MAE, is Senior Vice President of HEALTH
CAPITAL CONSULTANTS (HCC). Mr. Chwarzinski’s areas of expertise
include advanced statistical analysis, econometric modeling, as well as,
economic and financial analysis. Mr. Chwarzinski is the co-author of peer-
reviewed and industry articles published in Business Valuation Review and
NACVA QuickRead, and he has spoken before the Virginia Medical Group
Management Association (VMGMA) and the Midwest Accountable Care Organization
Expo. Mr. Chwarzinski holds a Master’s Degree in Economics from the University of
Missouri — St. Louis, as well as, a Master’s Degree in Finance from the John M. Olin
School of Business at Washington University in St. Louis. He is a member of the St. Louis
Chapter of the American Society of Appraisers, as well as a candidate for the Accredited
Senior Appraiser designation from the American Society of Appraisers.

Jessica L. Bailey-Wheaton, Esq., is Vice President and General Counsel
of HEALTH CAPITAL CONSULTANTS (HCC), where she conducts project
management and consulting services related to the impact of both federal
and state regulations on healthcare exempt organization transactions and
provides research services necessary to support certified opinions of value
related to the Fair Market Value and Commercial Reasonableness of
transactions related to healthcare enterprises, assets, and services. Ms. Bailey-Wheaton is
a member of the Missouri and Illinois Bars and holds a J.D., with a concentration in Health
Law, from Saint Louis University School of Law, where she served as Fall Managing
Editor for the Journal of Health Law & Policy.

Daniel J. Chen, MSF, CVA, is a Senior Financial Analyst at HEALTH
CAPITAL CONSULTANTS (HCC), where he develops fair market value and
commercial reasonableness opinions related to healthcare enterprises,
assets, and services. In addition, Mr. Chen prepares, reviews and analyzes
forecasted and pro forma financial statements to determine the most
probable future net economic benefit related to healthcare enterprises,
assets, and services, and applies utilization demand and reimbursement trends to project
professional medical revenue streams, as well as ancillary services and technical
component (ASTC) revenue streams. Mr. Chen has a Master of Science in Finance from
Washington University St. Louis.
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