
 
 

11th Circuit Holds:  No Remuneration for Fair Market Value 
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On July 31, 2019, the U.S. Court of Appeals for the 

Eleventh Circuit affirmed a lower court’s decision, in 

favor of HCA (a publicly-traded healthcare services 

provider), to grant summary judgment on certain claims, 

and dismiss other claims, brought by Thomas Bingham, 

a real estate appraiser and “serial relator.”1 Bingham 

alleged that HCA provided “sweetheart deals” to 

physician tenants in connection with medical office 

building (MOB) projects in Missouri and Florida, 

through the provision of subsidies to developers, which 

developers in turn passed on to the physician tenants in 

the form of office improvements, low initial lease rates, 

cash-flow participation agreements, marketing, and 

restricted use waivers.2 Bingham alleged that the benefits 

provided by the developers induced physician tenants to 

refer patients to HCA hospitals, which, Bingham alleged, 

violates the Anti-Kickback Statute (AKS), physician self-

referral laws (the “Stark Law”) , and the False Claims 

Act.3 

Healthcare organizations face a range of federal and state 

legal and regulatory constraints, which affect their 

formation, operation, procedural coding and billing, and 

transactions. Fraud and abuse laws, specifically those 

related to the AKS and the Stark Law, may have the 

greatest impact on the operations of healthcare 

organizations. The AKS and Stark Law are generally 

concerned with the same issue – the financial motivation 

behind patient referrals. However, while the AKS is 

broadly applied to payments between providers or 

suppliers in the healthcare industry and relates to any 

item or service that may be paid for under any federal 

healthcare program, the Stark Law specifically addresses 

the referrals from physicians to entities with which the 

physician has a financial relationship for the provision of 

defined services that are paid for by the Medicare 

program.4 Additionally, while violation of the Stark Law 

carries only civil penalties, violation of the AKS carries 

both criminal and civil penalties.5  

Enforcement of the AKS and the Stark Law may occur 

under the False Claims Act (FCA), which creates liability 

for any person who “knowingly presents, or causes to be 

presented, to an officer or employee of the United States 

government...a false or fraudulent claim for payment or 

approval.”6  The FCA has become an increasingly 

important statute in enforcing federal healthcare fraud 

and abuse laws, as it allows any private citizen to enforce 

the FCA by filing a complaint against a party alleging 

fraud against the federal government.7 

In analyzing the Bingham v. HCA case on appeal, the 

Eleventh Circuit separately reviewed the Florida MOB 

allegations, which claimed FCA violations, and the 

Missouri MOB allegations, which claimed AKS and the 

Stark Law violations.8 The appellate court affirmed the 

lower court’s ruling on the Florida MOB FCA allegations 

on procedural grounds, but did note that Bingham did 

“...not state with any particularity,” which is a 

requirement of FCA allegations, “how HCA conveyed 

remuneration directly or indirectly to specific tenants of 

the [Florida] MOB” and, instead, simply stated “...in a 

conclusory fashion that...the total amount of the ground 

lease payment...was less than fair market value.”9  

Perhaps the greatest takeaway from the court’s order was 

its language regarding the Missouri MOB allegations. In 

affirming the lower court’s ruling on summary judgment, 

the Eleventh Circuit focused on the AKS claims, and, 

specifically, the definition of “remuneration.” Because 

the AKS does not specifically define “remuneration”, the 

court reviewed the term as defined in Black’s Law 

Dictionary and in the Civil Monetary Penalties (CMP) 

law; the court pointed out that “remuneration” under the 

CMP law was defined, in part, as those “items or 

services...for other than fair market value.”10 Because, 

the court noted, “[i]n a business transaction like those at 

issue in this case, the value of a benefit can only be 

quantified by reference to its fair market value”, it 

asserted that “fair market value...is rather something 

Relator must address in order to show that HCA offered 

or paid remuneration to physician tenants.”11 Therefore, 

the “critical question” to ask in examining Bingham’s 

AKS allegations is “whether physician tenants received 

anything of value from [the developer] under or in 

connection with their leases in excess of the fair market 

value of their lease payments.”12 In answering this 

question, the court found that Bingham was unable to 

substantiate his claims that the rents and cash-flow 

participation agreements were not fair market value; in 

fact, HCA had two market rent studies conducted that 

found these arrangements to be within the range of fair 

market value.13 Therefore, the court held that the “Relator 

has not shown that HCA conveyed any remuneration to 

physician tenants...”14 

 



©HEALTH CAPITAL CONSULTANTS  (Continued on next page) 

The discussion of remuneration by the Eleventh Circuit 

in this case may be used by future defendants to defend 

lease agreements (and other financial arrangements) that 

are alleged to be in violation of the AKS. Pursuant to the 

court’s reasoning, the relators/government bear the 

burden of alleging and proving that the payments at issue 

are not fair market value. As one law firm noted “The 

Bingham decision will thus likely be cited for the 

proposition that fair market value compensation is an 
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