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Potential Repeal of the Medical Device Tax: Another ACA Challenge

Resistance to increasing the taxes on medical devices is
beginning to manifest in Congress. The medical device
tax, which became effective on January 1, 2013, has
been viewed as an additional method to promote the
goals of the Patient Protection and Affordable Care Act
(ACA). Imposing a 2.3% tax on the manufacturers and
importers of certain medical devices is expected to
generate nearly $30 billion in revenue from 2013 to
2023, which the federal government would
subsequently apply to balance the costs associated with
Medicaid expansion and operation of the health
insurance exchanges.* Many proponents of the tax argue
that device manufacturers deserve to be taxed, because
the expansion of health coverage was expected to also
expand the market of medical device users, thus
theoretically boosting sales and profits for these
manufacturers.” However, the medical device industry
has emphatically opposed the financial concessions
required by the tax since the infancy of the ACA.? This
Health Capital Topics article will discuss the
circumstances surrounding the potential repeal of the
medical device tax as well as possible implications of a
successful repeal.

When Congress passed the ACA in 2010, the law
included a provision granting authority to the Internal
Revenue Service (IRS) to impose a 2.3% tax on certain
medical devices, including but not limited to: (1) x-ray
equipment; (2) surgical instruments; and, (3)
pacemakers.* The IRS issued final regulations on, as
well as guidance for, the tax on December 7, 2012, with
the tax becoming effective on January 1, 2013.° The
ACA excluded medical devices that were available for
public purchase, such as glasses, hearing aids, and
contacts, in what became known as the “retail
exemption.”® The ACA bestowed upon the IRS with
authority to broaden the scope of this exemption, which
the IRS used to exempt from the tax over-the-counter
products and tests, some durable medical equipment,
prosthetics, orthotics, and other supplies that are rented
to patients under Medicare Part B payment rules.’

Despite the exemptions and reduced tax consequences
for many companies, there has been considerable
resistance toward the medical device tax. Much of this
resistance stems from the medical device industry,
which has engaged in large-scale lobbying efforts to
repeal the tax. In 2014, the medical device industry
spent approximately $33 million on lobbying efforts to
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repeal the tax, the most funds spent by this industry on
lobbying Congress for a single year since 1998, when
medical device companies spent $8.9 million on
lobbying Congress.® Since Congress passed the ACA in
2010, the medical device industry has spent more than
$150 million on lobbying Congress, focusing primarily
on repealing the medical device tax.® Further, unlike
many other issues relating to the ACA that have created
divisions between Republicans and Democrats in
Congress, efforts to repeal the medical device tax are
supported by members of both the Republican and
Democratic parties.’’ This bipartisan support may be
attributed to the fact that many of the medical device
manufacturers that create surgical tools and knee and
hip replacements are located in states that are
represented by Democratic members of Congress, such
as Senator Amy Klobuchar (D-MN), who is one of five
co-sponsors of the repeal bill in the Senate.™ In June
2015, the U.S. House of Representatives voted to repeal
the tax by a 280 to 140 majority, with 46 Democrats
joining the Republicans.*® However, the House failed to
generate the two-thirds majority required to override a
presidential veto, missing the majority by a single
vote.”® The U.S. Senate is expected to vote on this
measure in the fall of 2015, and past votes may provide
insight into the Senate’s discussion. In a 2013,
nonbinding budget blueprint vote that including a
provision to repeal the medical device tax, the Senate
garnered enough Democratic votes to override a
presidential veto. * However, it is unclear if the same
number of Senate Democrats would vote again to repeal
the tax.”® Alternatively, Republicans are seeking ways to
lessen the likelihood of a presidential veto by packaging
the measure with other tax deals that must be passed.*®

It is important to note that a repeal of the medical device
tax may increase the federal deficit. Following the
House’s vote to repeal the tax, the White House issued a
statement claiming that a repeal of the tax would
increase the federal deficit by $24.4 billion over ten
years, because the revenue from the tax is necessary to
offset the costs of expanding Medicaid and operating
health insurance exchanges.'” The statement also
confirmed that the President will veto the bill if the
Senate fails to procure enough votes to override a
presidential veto.'® Without the revenue from the tax,
the federal government may lack sufficient funding to
support efforts to expand the number of persons covered
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by a health insurance policy, or it may be forced to raise
healthcare costs for consumers or other industries.*®

The debate over whether or not to repeal the medical
device tax has placed arguments in support of repealing
the tax under close scrutiny. In support of efforts to
repeal the medical device tax, the medical device
industry cites a study authored by the Advanced Medical
Technology Association (AdvaMed), which spent $2.4
million for lobbying efforts against the tax in 2014.%
The AdvaMed study claims that the tax has resulted in
thousands of lost jobs from companies that already have
or plan to cut employees to allow companies to afford to
pay the tax.? However, a study conducted by the
Emergo Group, a private consulting company for
members of the medical device industry,?” found that
over 56% of medical device companies have not made
significant staffing changes to offset the costs of the
tax.” Other opponents of the tax, such as small and
large manufacturers, argue that the tax has driven jobs
to foreign countries with lower taxes.** Opponents of
the tax, such as Senator Elizabeth Warren (D-Mass),
also argue that company spending has shifted toward
paying the tax and away from research and development
spending, thus inhibiting medical innovation.”®
However, a 2014 Ernst and Young report on the medical
device industry found that spending on research and
development by medical technology companies, which
includes medical device companies, grew by 7% from
2012 to 2013, an increase from the 1% growth from
2011 to 2012.%% Even though arguments supporting
repealing the tax have faced scrutiny, these concerns
may be enough to convince a sufficient number of
senators to vote to repeal the tax.

Since the ACA was signed into law in 2010, there have
been numerous attacks on the validity of many of its
provisions. Within the past year, certain tax provisions
of the ACA have come under substantial fire, e.g.,
federal subsidies and the Cadillac tax (discussed in the
August 2015 Health Capital Topics Newsletter article
“King v. Burwell: What’s Next?”). Based on recent
movement in Congress, the medical device tax may
become the next ACA provision to face the potential of
repeal. The results of Congressional votes on the
medical device tax may provide an indication of the
political climate surrounding the ACA and the potential
for further attacks on ACA provisions.
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