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CMS Proposes Revamp of Federal ACO Program

On August 9, 2018, the Centers for Medicare &
Medicaid Services (CMS) announced their plan to
overhaul the Medicare Shared Savings Program (MSSP)
by removing the Track 1 and Track 2 financial models
for accountable care organizations (ACOs), effectively
eliminating the program’s zero and low-risk tracks.! The
Patient Protection and Affordable Care Act (ACA)
established the MSSP to encourage groups of doctors,
hospitals, and other healthcare providers to join together
as an ACO to promote coordination of care under
Medicare Parts A and B, ultimately in efforts to lower
healthcare expenditures and improve the quality and
efficiency of healthcare delivery.2 The MSSP began in
2012, and as of January 2018, was comprised of 561
participating ACOs serving over 10.5 million Medicare
fee-for-service (FFS) beneficiaries.® All ACOs that
participate in MSSP agree “to be held accountable for the
quality, cost, and experience of care of an assigned
Medicare FFS beneficiary population,” and all ACOs
that successfully meet the quality and savings
requirements are eligible to share a percentage of
Medicare’s achieved savings.*

Currently, the MSSP includes three financials models
(Tracks 1, 2 and 3), plus one additional option
implemented in January 2018 (Track 1+); ACOs are
allowed to select the arrangement that best suits their
organization.® There is relatively high participation in
Track 1, the one-sided, shared savings-only model; also
called the “upside-only” track, 82% of MSSP ACOs
participating in this model as of 2018, cumulatively
assigned to 8,147,234 beneficiaries.® In this track,
eligible ACOs receive a share of any savings under the
benchmark, but are not required to share losses when
spending goes over the benchmark.” Track 2 is the
program’s two-sided, shared savings and losses model,
wherein eligible ACOs share in a larger portion of any
savings, but are also required to share losses, and, thus,
endure more financial (downside) risk.® Participation in
Track 2 has decreased over the years (only 8 ACOs
currently participate),® especially after the 2016
introduction of Track 3, “the program’s highest-risk
track”® (which also has the highest level of potential
reward), with 38 ACOs currently participating.** Lastly,
Track 1+ was introduced in January 2018 to accelerate
the progress of Track 1 ACOs undertaking performance-
based risk. Track 1+ is a two-sided model, but with lower
downside risk, and as of January 2018, 55 ACOs were
participating.*?
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The MPPS proposed rule states CMS’s plan to launch a
“BASIC” track in replacement of Track 1 and 2, which
BASIC track has the same maximum level of risk as the
Track 1+ model.*® CMS plans to keep the high-risk Track
3 option, to be renamed the “ENHANCED” track.** Prior
to this proposed rule, ACOs were allowed to participate
in Track 1, without assuming any responsibility for
potential losses, for up to 6 years before having to
transition to a two-sided model; the proposed rule
changes the low-risk participation limit to 2 years for
first-time ACOs,® and 1 year for returning ACOs.®
Additional proposed policies to strengthen the MSSP
include; (1) terminating ACOs with repeated poor
financial performance; (2) ensuring ACOs are meeting
local growth rates and spending levels; (3) providing
ACO spending targets for accountability purposes; and,
(4) requiring risk-based ACOs to offer financial
incentives to patients to encourage healthy behavior.*’
CMS believes that the BASIC track will be a successful
intervention, because their data indicates that two-sided
models perform better over time and are more capable of
lowering growth in expenditures and improving quality,
when compared to one-sided model ACOs.*®

ACOs were among the fundamental initiatives of the
ACA, designed to address Medicare’s exponential costs;
the non-partisan Congressional Budget Office (CBO)
estimated that ACOs would save the government nearly
$5 billion in Medicare spending by 2019.%° But as of the
date of publication, the program is far from that estimate;
the Department of Health and Human Services (HHS)
Office of Inspector General (OIG) 2017 Report found
that MSSP ACOs reduced Medicare spending by
approximately $1 billion from 2013 to 2016, but Track 1
ACOs cost CMS $384 million over that same 3 year
period.?° In a statement released by CMS Administrator
Seema Verma, the Administration believes that
“Medicare cannot afford to support programs with weak
incentives that do not deliver value. ACOs can be an
important component of a system that increases the
quality of care while decreasing costs; however, most
Medicare ACOs do not currently face any financial
consequences when costs go up, and this has to change”
[emphasis added].?* Further, CMS worries that the
“upside-only” track (Track 1) models are encouraging
marketplace consolidation, reducing competition, and
consequently, reducing choice for Medicare FFS
beneficiaries.?
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CMS estimates that these proposed changes will save
Medicare $2.2 billion over the course of the next
decade,® while simultaneously improving
interoperability and coordination of care.?* However,
nearly 300 of the participating ACOs have already been
using the Track 1 model for a period of over 2 years, so
next year, after a 6-month grace period, these ACOs will
need to decide if they are switching models or dropping
out of the MSSP entirely.®® A spring 2018 survey
conducted by the National Association of ACOs found
that 71% of the surveyed ACOs would likely drop out of
the MSSP if forced to take on more financial risk.%
Additionally, CMS has predicted that, within a decade,
109 fewer ACOs will participate in MSSP (resulting in
452 participating ACOs).?” Industry experts have
predicted even greater implications than CMS, i.e., that
fewer than 100 ACOs will continue participating in the
MSSP because of the required financial risk.?

Andy Slavitt, who previously headed CMS under the
Obama Administration, stated, “[a]t first look, they [the
contents of the proposed rule] look positive to me;”?
however, his opinion is in the minority. Clif Gaus, CEO
of the National Association of ACOs, believes the “likely
outcome will be that many ACOs quit the program, divest
their care coordination resources and return to payment
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models that emphasize volume over value.”® Critics at
large have asserted that this proposal is undermining the
task of building a successful ACO, and that it is naive to
assume that ACOs are ready to take on large financial
risk before they have voluntarily chosen to do so.%!

MSSP ACOs are an important payment innovation
designed to assist in the move away from volume-based
reimbursement, and toward paying for value and
outcomes.®> While taking this into account, the
Administration believes that requiring ACOs to accept
the negative side of the risk model is necessary in keeping
these  organizations  accountable.®®  But  the
Administration’s eagerness to require ACOs to abruptly
take on financial risk cannot outweigh the economic
realities faced by ACOs; the requirement of potentially
having to pay back millions to Medicare, if costs exceed
projections, is not feasible for many organizations.®
Moreover, because MSSP ACOs (all but Track 1) are
classified as Advanced Alternative Payment Models
(APM) under the Medicare Access and CHIP
Reauthorization Act (MACRA),*® the potential
unintended effects that may trickle down to MACRA will
remain to be seen. Stakeholder comments on the
proposed rule are due to CMS by October 16, 2018.%
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reviewed and industry articles published in Business Valuation Review and
NACVA QuickRead, and he has spoken before the Virginia Medical Group
Management Association (VMGMA) and the Midwest Accountable Care Organization
Expo. Mr. Chwarzinski holds a Master’s Degree in Economics from the University of
Missouri — St. Louis, as well as, a Master’s Degree in Finance from the John M. Olin
School of Business at Washington University in St. Louis. He is a member of the St. Louis
Chapter of the American Society of Appraisers, as well as a candidate for the Accredited
Senior Appraiser designation from the American Society of Appraisers.

Jessica L. Bailey-Wheaton, Esq., is Vice President and General Counsel
of HEALTH CAPITAL CONSULTANTS (HCC), where she conducts project
management and consulting services related to the impact of both federal
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provides research services necessary to support certified opinions of value
related to the Fair Market Value and Commercial Reasonableness of
transactions related to healthcare enterprises, assets, and services. Ms. Bailey-Wheaton is
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Law, from Saint Louis University School of Law, where she served as Fall Managing
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