Proposed Rule on State Exchanges Released
The Patient Protection and Affordable Care Act (ACA)
mandates that each state design and implement an
Affordable Insurance Exchange (Exchange) that
individuals and small businesses can use to purchase
affordable and substantive private health insurance. 1 On
July 11, 2011, the Centers for Medicare and Medicaid
Services (CMS) issued proposed rules for these
Exchanges. The stated purpose of this proposed rule is:
“(1) set forth the Federal requirements that States must
meet if they elect to establish and operate an Exchange;
(2) outline minimum requirements that health insurance
issuers must meet to participate in an Exchange; and,
(3) provide basic standards that employers must meet to
participate in the Small Business Health Options
Program (SHOP).”2 Since the passage of the ACA,
insurer lobbies, states, and consumer groups have been
debating over each stakeholder’s role within an
Exchange. The proposed rule lays the groundwork for
compromise between the varying groups’ interests.3

penetration the insurance industry will have in the
Exchange marketplace. Many consumer groups express
apprehension over insurance executives’ participation in
Exchange oversight boards.10 However, representatives
of the insurance industry highlight their expertise as
essential to Exchanges’ success.11 The proposed rule
attempts to strike a balance between these two
perspectives by allowing insurer involvement at the
board levels, as long as a majority of voting governing
board members do not have a financial conflict of
interest. Additionally, a majority of the board must have
relevant experience in healthcare financing, delivery,
public health or health policy.12 States will also be
given the authority to establish more stringent rules
regarding insurer participation and the flexibility to
allow the sale of any qualified insurance plan on the
Exchange .13 Although Exchanges are not set to begin
until 2014, the proposed rule calls for a precommencement open-enrollment period.14

The proposed rule allows each state to initiate the
design, implementation and regulation of their
Exchange.4 In response to states’ request for flexibility,
the rule affords states already in the Exchange
development process substantial discretion to continue
with little interruption or redevelopment.5 States may
choose to establish Exchanges as a non-for-profit
organization; a hub for contracting with eligible entities;
a regional Exchange; a set of subsidiary Exchanges; or
many other options.6 This flexibility extends to the
organization and election of SHOP plans as well, with
employer plans being required to supply all the
standards as individual plans.7 Some have suggested that
excessive flexibility may be an attempt by the federal
government to incentivize states into taking
responsibility for designing and running their Exchange,
as opposed to choosing to implement a Federal
Exchange.8 While the proposed rule also allows for
collaboration between HHS and State Exchanges, most
encourages states to accept control over their
Exchanges.9

The regulation of initial, open, and annual Exchange
enrollment parallels currently established enrollment
regulations for employer health plans and Federal
programs like the Medicare prescription drug benefit. 15
The enrollment period design aims to encourage
individuals to apply for insurance early, as opposed to
an as needed basis.16 The proposed rule emphasizes an
internet-based customer services requirement to ease
enrollment, which may be significant, as the ACA 2014
individual mandate requiring nearly all Americans to
carry coverage goes into effect.17 Additionally, CMS
aims to reduce adverse selection with well-designed
early enrollment.18

Opinions regarding insurer participation are more
disjointed. The proposed rule also addresses two key
issues regarding the insurance industries’ role in
Exchanges. First, the rule speaks to the role the
insurance industry will play in Exchange administration
and development. Second, the rule considers the level of
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By January 1, 2013, States must submit to HHS proof
that an Exchange will available to their populations by
the 2014 start date, although conditional approval may
be granted to states showing progress. The final
Exchanges will affect nearly nine million users in the
first year alone, with anticipated growth to 23 million by
2018.19 In the situation where a state is not prepared by
the January 1, 2013 assessment deadline, placement of a
Federal Exchange will occur. If a state wishes to
transition to a Federal Exchange after 2014, the state
must collaborate with HHS over a 12-month period.20
CMS accepted comments on the proposed rule for 75
days from publication (July 15, 2011) and will release a
second proposed rule at a time yet to be determined.
(Continued on next page)
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The second version of the proposed rule promises to
contain more clarification and guidance by CMS
regarding Exchanges.21
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HEALTH CAPITAL
CONSULTANTS (HCC) is an
established, nationally recognized
healthcare financial and economic
consulting firm headquartered in
St. Louis, Missouri, with regional
personnel nationwide. Founded in
1993, HCC has served clients in
over 45 states, in providing
services including: valuation in all
healthcare sectors; financial
analysis, including the
development of forecasts, budgets
and income distribution plans;
healthcare provider related
intermediary services, including
integration, affiliation, acquisition
and divestiture; Certificate of
Need (CON) and regulatory
consulting; litigation support and
expert witness services; and,
industry research services for
healthcare providers and their
advisors. HCC’s accredited
professionals are supported by an
experienced research and library
support staff to maintain a
thorough and extensive knowledge
of the healthcare reimbursement,
regulatory, technological and
competitive environment.
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