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Emboldened Antitrust Scrutiny of Healthcare Transactions

While healthcare transactions involving physicians have
continued to accelerate over the past several years, these
alignments have been fraught with regulatory concerns
stemming from the federal government’s significant
scrutiny of transactions from a fraud and abuse
perspective. More recently, government agencies have
been increasing their antitrust scrutiny of these deals as
well, further complicating the healthcare transactional
arena. This intensifying scrutiny has been exemplified
through a number of recent actions taken by government
agencies, as well as the courts, to stifle physician practice
purchases by hospitals and payors. This Health Capital
Topics article will briefly review these actions, as well as
the state of antitrust enforcement generally, and discuss
potential implications for future healthcare transactions.

Antitrust law aims to combat anticompetitive behavior
conducted by businesses. The Sherman Antitrust Act
(Sherman Act), which prohibits any “contract,
combination...or conspiracy, in restraint of trade or
commerce;”* Section 5 of the Federal Trade Commission
Act (FTCA), which prohibits “unfair methods of
competition in or affecting commerce;”? and, Section 7 of
the Clayton Act, which prohibits acquisitions that are
likely to “substantially lessen competition, or tend to
create a monopoly,”® are the federal government’s three
primary means of combating unfair competition and
abuse of monopolistic power, through two principal
government agencies, the Federal Trade Commission
(FTC) and the U.S. Department of Justice (DOJ). In the
healthcare context, these statutes have also been used to
combat kickbacks and self-referral joint ventures, which
have been recognized as an impediment to competition
by providers outside the self-referral or kickback
network,* as well as other anticompetitive healthcare
arrangements including: physician integration under
physician hospital organization models, independent
practice  associations  (IPAs), and healthcare
organizations negotiating on behalf of their physician
members.>
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The most recent wave of healthcare antitrust enforcement
is comprised of four (4) actions by the FTC and the DOJ,
all of which occurred over a two-month period:

(1) InJune 2019, the FTC settled with UnitedHealth
Group (UHG) and DeVita Medical Group to
unwind UHG’s acquisition of DaVita’s Las
Vegas operations;

(2) In June 2019, Colorado’s Attorney General
imposed conditions on UHG’s acquisition of
DaVita’s Colorado Springs physician groups;

(3) InJune 2019, the Eighth Circuit upheld a lower
court ruling that blocked Sanford Health’s
proposal to acquire a multispecialty physician
practice in Bismarck, ND, granting the FTC and
North Dakota Attorney General’s antitrust
lawsuit to block the acquisition; and,

(4) In May 2019, Washington’s Attorney General
settled an antitrust lawsuit against CHI
Franciscan, which imposed conditions on both
CHDUI’s affiliation with a multispecialty physician
group and its purchase of an orthopedics group.®

Of note, the UHG deals were both challenged under the
FTC’s vertical merger review, a seldom-utilized theory
(employed to challenge only 22 mergers since 2000) that
focuses on the question of whether “the vertically
integrated firm is likely to exclude or collude.”” This
theory includes three “theories of vertical harm the FTC
has used to challenge a vertical merger,” i.c.:

(1) “Avertical merger may reduce the likelihood of
beneficial entry,” meaning that, post-merger, it
may be difficult for new firms to enter the
market, because they would have to enter in post
segments of the market to compete with the
vertically-merged firm;®

(2)  “Avertical merger may result in anticompetitive
foreclosure,” that is, whether the merger may
result in increased costs for their competition, or
otherwise negatively impact market entry;® and,

(3) “A vertical merger may lead to anticompetitive
behavior due to information sharing about a
rival,” wherein two previously competing firms
now have access to the other firm’s competitor
information (upstream or downstream) that it
did not have prior to the merger.*°
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This recent uptick in antitrust scrutiny of healthcare
transactions may be the result of a number of factors.
First, recent research indicates that healthcare
consolidation results in higher prices for patients. For
example, a 2018 study found that hospital purchases of
physician groups resulted in a 35-63% increase in
outpatient physician prices in highly-concentrated
markets in California, as compared to less-concentrated
markets.!*  Other studies  have indicated that
consolidations lead to increased pricing due to more
negotiation leverage,*® as well as poorer healthcare
outcomes (higher rates of mortality, higher readmission
rates, etc.).t®

Second, antitrust scrutiny may have increased in an
attempt to repress further consolidation in the already-
concentrated healthcare markets in parts of the
urban/suburban U.S. As of 2018, 65% of metropolitan
statistical areas (MSAs) were considered to have high
concentrations of specialists, while 39% of MSAs were
considered to have high concentrations of primary care
physicians; additionally, most urban areas are now
dominated by one to two large hospital systems.!4
Further, the average size of physician practices has
grown, with 61% of physicians in practices of 10 doctors
or fewer in 2014 (down from 80% in 1983), which
concentration was found to have occurred through
numerous small acquisitions that did not warrant the
attention (or scrutiny) of federal regulators.*®

Third, perhaps in response to the first two factors, the
government’s renewed interest in antitrust enforcement
may be a manifestation of the Trump Administration’s
efforts to increase competition and drive down healthcare
industry prices. On December 3, 2018, the departments
of Health and Human Services (HHS), Treasury, and
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Labor, issued a report entitled, “Reforming America’s
Healthcare System Through Choice and Competition,”
resulting from an executive order that President Donald
Trump issued over a year prior.’® The 119-page report,
comprised of over 50 policy recommendations to
increase quality and decrease costs in healthcare,
included a summary of the research related to
competition and pricing (some of which is also noted
above), and stated that “[t]hese studies lend support for
vigorous antitrust enforcement to prevent the
accumulation of market power in healthcare markets.”’
Specifically, the report recommended that the Trump
Administration continue to monitor competition in the
healthcare market, “especially in areas that may be less
competitive,” and “ascertain the impact of horizontal and
vertical integration among provider practices on
competition and prices.” *

In the midst of the current shift in the U.S. healthcare
market from volume-based to value-based care,
providers are likely to continue consolidating as needed
(and required) to amass the requisite economies of scope
and scale to provide efficient, high-quality patient care in
order to survive. At the same time, however, the
government is beginning to ramp up its opposition to this
growing consolidation, as it is resulting in increased
prices, but also poorer outcomes.*® In fact, the FTC and
the DOJ stated in March 2019 that they are updating the
current vertical merger guidelines, “which outline how
antitrust enforcers assess the impact of deals between
companies that compete in different markets,” and which
were last revised in 1984.2° This may indicate even more
intense antitrust scrutiny related to healthcare
transactions going forward, and further complicate
potential healthcare transactions.
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healthcare enterprises. Mr. Zigrang has over 20 years of experience
providing valuation, financial, transaction and strategic advisory services

. nationwide in over 1,000 transactions and joint ventures. Mr. Zigrang is
also con5|dered an expert in the field of healthcare compensation for physicians,
executives and other professionals.

Mr. Zigrang is the co-author of “The Adviser’s Guide to Healthcare — 2nd Edition” [2015
— AICPA], numerous chapters in legal treatises and anthologies, and peer-reviewed and
industry articles such as: The Accountant’s Business Manual (AICPA); Valuing
Professional Practices and Licenses (Aspen Publishers); Valuation Strategies; Business
Appraisal Practice; and, NACVA QuickRead. In addition to his contributions as an author,
Mr. Zigrang has served as faculty before professional and trade associations such as the
American Society of Appraisers (ASA); American Health Lawyers Associate (AHLA);
the American Bar Association (ABA); the National Association of Certified Valuators and
Analysts (NACVA); Physician Hospitals of America (PHA); the Institute of Business
Appraisers (IBA); the Healthcare Financial Management Association (HFMA); and, the
CPA Leadership Institute.

Mr. Zigrang holds a Master of Science in Health Administration (MHA) and a Master of
Business Administration (MBA) from the University of Missouri at Columbia. He is a
Fellow of the American College of Healthcare Executives (FACHE) and holds the
Accredited Senior Appraiser (ASA) designation from the American Society of Appraisers,
where he has served as President of the St. Louis Chapter, and is current Chair of the ASA
Healthcare Special Interest Group (HSIG).

John R. Chwarzinski, MSF, MAE, is Senior Vice President of HEALTH
CAPITAL CONSULTANTS (HCC). Mr. Chwarzinski’s areas of expertise
include advanced statistical analysis, econometric modeling, as well as,
economic and financial analysis. Mr. Chwarzinski is the co-author of peer-
reviewed and industry articles published in Business Valuation Review and
NACVA QuickRead, and he has spoken before the Virginia Medical Group
Management Association (VMGMA) and the Midwest Accountable Care Organization
Expo. Mr. Chwarzinski holds a Master’s Degree in Economics from the University of
Missouri — St. Louis, as well as, a Master’s Degree in Finance from the John M. Olin
School of Business at Washington University in St. Louis. He is a member of the St. Louis
Chapter of the American Society of Appraisers, as well as a candidate for the Accredited
Senior Appraiser designation from the American Society of Appraisers.

Jessica L. Bailey-Wheaton, Esq., is Vice President and General Counsel
of HEALTH CAPITAL CONSULTANTS (HCC), where she conducts project
management and consulting services related to the impact of both federal
and state regulations on healthcare exempt organization transactions and
provides research services necessary to support certified opinions of value
related to the Fair Market Value and Commercial Reasonableness of
transactions related to healthcare enterprises, assets, and services. Ms. Bailey-Wheaton is
a member of the Missouri and Illinois Bars and holds a J.D., with a concentration in Health
Law, from Saint Louis University School of Law, where she served as Fall Managing
Editor for the Journal of Health Law & Policy.

Daniel J. Chen, MSF, CVA, is a Senior Financial Analyst at HEALTH
CAPITAL CONSULTANTS (HCC), where he develops fair market value and
commercial reasonableness opinions related to healthcare enterprises,
assets, and services. In addition, Mr. Chen prepares, reviews and analyzes
forecasted and pro forma financial statements to determine the most
probable future net economic benefit related to healthcare enterprises,
assets, and services, and applies utilization demand and reimbursement trends to project
professional medical revenue streams, as well as ancillary services and technical
component (ASTC) revenue streams. Mr. Chen has a Master of Science in Finance from
Washington University St. Louis.



http://www.healthcapital.com/hcc-professional-team/todd-zigrang
https://www.cpa2biz.com/AST/Main/CPA2BIZ_Primary/BusinessValuationandLitigationServices/PRDOVR~PC-091080HI/PC-091080HI.jsp
http://www.healthcapital.com/hcc-professional-team/john-chwarzinski
http://www.healthcapital.com/hcc/cvs/jbailey.pdf
https://www.healthcapital.com/hcc/cvs/DJC_3.8.17.pdf
http://www.healthcapital.com/
http://www.healthcapital.com/firmprofile
http://www.healthcapital.com/services
http://www.healthcapital.com/hcc-team
http://www.healthcapital.com/clients-projects
http://www.healthcapital.com/hcc-news/hcc-news-archives
http://www.healthcapital.com/hcc-news/upcoming-events
http://www.healthcapital.com/contact-hcc
http://www.healthcapital.com/hcc-professional-team/robert-james-cimasi/50-information-forms/178-emailtheexperts
https://www.healthcapital.com/services/valuationconsulting
https://www.healthcapital.com/services/commercialreasonableness
https://www.healthcapital.com/services/commercialreasonableness
https://www.healthcapital.com/services/commercialreasonableness
https://www.healthcapital.com/services/commercial-payor-reimbursement-benchmarking
https://www.healthcapital.com/services/commercial-payor-reimbursement-benchmarking
https://www.healthcapital.com/services/commercial-payor-reimbursement-benchmarking
https://www.healthcapital.com/services/litigationsupport-expertwitness
https://www.healthcapital.com/services/litigationsupport-expertwitness
https://www.healthcapital.com/services/financialanalysismodeling
https://www.healthcapital.com/services/financialanalysismodeling
https://www.healthcapital.com/services/intermediaryservices
https://www.healthcapital.com/services/intermediaryservices
https://www.healthcapital.com/services/certificateofneed
https://www.healthcapital.com/services/acovaluemetrics
https://www.healthcapital.com/services/acovaluemetrics
https://www.healthcapital.com/services/strategic-consulting
https://www.healthcapital.com/services/industryresearchservices
https://www.healthcapital.com/services/industryresearchservices

	PDF_HC_Topics_Antitrust_Scrutiny_7.24.19
	Topics Bios 12.18.18



