
 
 

Parties Argue Constitutionality of ACA before 5th Circuit 
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On July 9, 2019, the parties in the Texas v. U.S. lawsuit 

presented their oral arguments before a three-judge panel 

at the 5th Circuit Court of Appeals in New Orleans 

regarding the constitutionality of the Patient Protection 

and Affordable Care Act (ACA). The various questions 

posed to the attorneys by the judges (two of whom are 

Republican appointees, and one of whom is a 

Democratic-appointee)1 indicated that the (two 

Republican-appointed) judges may uphold the lower 

court’s ruling – at least as regards the Individual Mandate 

constitutionality issue.  

During the 90-minute hearing, the judges (note that, the 

Democratic-appointed judge did not ask any questions 

during oral arguments) focused on a number of issues in 

the case, including whether the parties have standing to 

bring and/or defend the case; the constitutionality of the 

Individual Mandate (given that the tax penalty for 

violating the mandate is now $0); and, the severability of 

the Individual Mandate portion of the ACA from the 

remainder of the law.2 The Republican-appointed judges 

seemed partial to the arguments of the Republican 

plaintiff states and the Department of Justice (DOJ) 

regrinding the Individual Mandate’s constitutionality – 

with one of the judges bluntly asking: “If you no longer 

have the tax, why isn’t it unconstitutional?”3 However, 

the panel appeared less certain on the issue of the 

Mandate’s severability from the entirety of the ACA, and 

uncomfortable with the prospect of being the body 

responsible for making the decision as to which ACA 

provisions should stay in effect and which should be 

voided.4 However, one of the judges noted that Congress 

could pass a new law(s) to remedy this issue, although 

the attorney for the U.S. House of Representatives (an 

ACA proponent) pointed out that the law would also 

require the signature of President Trump, which action is 

extremely unlikely.5 The judges also listed a number of 

ACA provisions that have nothing to do with the 

Individual Mandate, such as the requirement that certain 

restaurants post calorie counts on their menus,6 

potentially indicating their hesitance to declare the entire 

law invalid. 

This appeal came before the 5th Circuit as a result of the 

December 14, 2018 ruling in Texas Federal District 

Court, in which Judge Reed O’Connor deemed the ACA 

to be unconstitutional in its entirety.7 

As explained more fully in a December 2018 issue of 

Health Capital Topics, Judge O’Connor concluded that 

the Individual Mandate was no longer permissible under 

Congress’s taxing power (under the same grounds as the 

2012 NFIB v. Sebelius case, in which the U.S. Supreme 

Court found the ACA to be legal under Congress’s taxing 

power) as a result of the 2017 tax reform law, which 

reduced the Individual Mandate’s tax to $0 (i.e., it no 

longer produces revenue, which is an essential feature of 

a tax), rendering the ACA unconstitutional.8  Further, the 

court ruled that the Individual Mandate could not be 

severed from the remainder of the ACA because the 

Mandate was “the keystone” of the law, essential to the 

regulation of the health insurance market, thereby 

rendering the entirety of the ACA invalid.9 Contributing 

to the federal court decision was the DOJ’s position – the 

agency agreed with the plaintiffs that the Individual 

Mandate is unconstitutional, and asserted that other 

provisions such as the “guaranteed issue” (requiring 

health insurance companies to accept all applicants 

regardless of pre-existing conditions) are inseverable 

from the Mandate.10 As a result, the DOJ did not (and will 

not) defend the constitutionality of the Individual 

Mandate during the case.11 

While many ACA opponents believed that the questions 

posed by the judges indicated a receptiveness to the idea 

that the ACA is now unconstitutional in its entirety, but 

noted that the judges also expressed doubt as to whether 

the courtroom is the correct venue for this debate (in 

contrast to Congress).12 On the other hand, legal scholars 

agree that there is little likelihood of the 5th Circuit 

affirming the lower court’s ruling in its totality, 

considering the breadth of the law, and the severability 

option available to the court, as well as the strength of the 

Republican states’ arguments.13 

The next step in this ongoing saga will be for the 

appellate court to publish a ruling, which may take 

several months.14 Regardless of the outcome, the case is 

anticipated to be ultimately appealed to the U.S. Supreme 

Court.15 If the lower court’s ruling is upheld, the millions 

of individuals that gained insurance through the 

enactment of the ACA (including through Medicaid 

Expansion) will effectively lose their coverage, among 

numerous other detrimental implications.16  
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