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Florida Legislature Votes to Repeal Hospital CON Program

On April 29, 2019, the Florida Legislature passed House
Bill 21 (largely along party lines), which repeals the
state’s certificate of need (CON) laws with respect to
general hospitals, specialty hospitals, and tertiary
services.! Pursuant to the bill, general hospitals and
providers of tertiary services will be free of this
requirement beginning in July 2019, while specialty
hospitals will no longer be subject to the CON law
starting in 2021.2 As of now, hospices, nursing homes,
and intermediate care facilities for persons with
developmental disabilities (ICF/DD) would still be
subject to the CON regulations.®*  While Governor Ron
DeSantis has not yet signed the bill, he is expected to do
so, and the law would subsequently become effective
July 1, 2019.4

State CON laws generally require healthcare providers to
obtain authorization from a state to construct new
healthcare facilities, expand/renovate existing ones, or
offer certain healthcare services.> Most states adopted
CON programs in response to the National Health
Planning and Resources Development Act of 1974, which
offered states financial incentives to adopt CON
programs;® this law was repealed in 1986.” These
programs were supposed to “control...costs by restricting
provider capital expenditures,” but these outcomes never
ensued, leading to the Federal Trade Commission (FTC)
and the Antitrust Division of the Department of Justice
(DOJ) suggesting, approximately 15 years ago, that states
repeal or retrench their CON laws.® To date, 15 states
have eliminated their CON programs, although three of
them still have some variation of a CON program.® As of
July 2019, it appears that Florida will join that group.

Notably, the passage of this Florida legislation comes
after the publication of a federal government report that
aggressively pushed states to repeal their CON laws. In
December 2018, the Department of Health & Human
Services (HHS), the Department of Labor (DOL), and the
Department of the Treasury, issued a report entitled
“Reforming America’s Healthcare System through
Choice and Competition,” which argued in part that the
existence of CON laws has been a significant cause of
escalating healthcare costs.°

©HEALTH CAPITAL CONSULTANTS

Florida’s CON deregulation may spur other states that
have also been considering CON repeals (or some
variation thereof), including Georgia, Alaska, South
Carolina, and North Carolina. In April 2019, the Georgia
House passed a bill that (among other provisions),
effective July 1, 2019, limits the healthcare providers that
could object to a CON application from any hospital, to
only those within a 35-mile radius of the proposed
project; allows for the establishment of freestanding
emergency departments (FSEDs); and, increases the
capital expenditure thresholds for new healthcare
services from $2.5 million to $10 million.* This bill was
the culmination of a number of influencing events,
including the failure of a previous (more restrictive) bill,
strong lobbying efforts against the measure by Georgia
hospitals, and public support for the measure from
Governor Brian Kemp.*?

On the other side of the country, Alaska legislators are
seeking to repeal the state’s CON law for the third
straight year. Identical bills in the state house and senate
(House Bill 17 and Senate Bill 1, respectively), seek a
wholesale repeal of the law, and are currently in their
respective committees for consideration.®®* Similarly,
South Carolina legislators introduced a bill to wholesale
repeal its CON laws in January 2019. House Bill 3823
has since been referred to committee for consideration.*
In April 2019, North Carolina legislators introduced
multiple bills to: (1) repeal the entirety of the CON law
(Senate Bill 539); and, (2) absolve ASCs from CON
requirements (Senate Bill 646 and House Bill 857).5 All
three bills have passed their first reading and have also
been referred to the respective committees. 6

In addition, a number of states (including Missouri,
Montana, Oregon, and West Virginia) have recently
repealed CON requirements related to transportation, and
Kansas is currently considering such a repeal.*” Of note,
most of these states are considered to be conservatively
leaning, from a political standpoint, which may indicate
that the Trump Administration report advocating for the
repeal of these laws has resonated with states, and
motivated this newest wave of CON law repeals.

(Continued on next page)
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Todd A. Zigrang, MBA, MHA, CVA, ASA, FACHE, is the President of
HEALTH CAPITAL CONSULTANTS (HCC), where he focuses on the areas of
valuation and financial analysis for hospitals, physician practices, and other
healthcare enterprises. Mr. Zigrang has over 20 years of experience
providing valuation, financial, transaction and strategic advisory services

. nationwide in over 1,000 transactions and joint ventures. Mr. Zigrang is
also con5|dered an expert in the field of healthcare compensation for physicians,
executives and other professionals.

Mr. Zigrang is the co-author of “The Adviser’s Guide to Healthcare — 2nd Edition” [2015
— AICPA], numerous chapters in legal treatises and anthologies, and peer-reviewed and
industry articles such as: The Accountant’s Business Manual (AICPA); Valuing
Professional Practices and Licenses (Aspen Publishers); Valuation Strategies; Business
Appraisal Practice; and, NACVA QuickRead. In addition to his contributions as an author,
Mr. Zigrang has served as faculty before professional and trade associations such as the
American Society of Appraisers (ASA); American Health Lawyers Associate (AHLA);
the American Bar Association (ABA); the National Association of Certified Valuators and
Analysts (NACVA); Physician Hospitals of America (PHA); the Institute of Business
Appraisers (IBA); the Healthcare Financial Management Association (HFMA); and, the
CPA Leadership Institute.

Mr. Zigrang holds a Master of Science in Health Administration (MHA) and a Master of
Business Administration (MBA) from the University of Missouri at Columbia. He is a
Fellow of the American College of Healthcare Executives (FACHE) and holds the
Accredited Senior Appraiser (ASA) designation from the American Society of Appraisers,
where he has served as President of the St. Louis Chapter, and is current Chair of the ASA
Healthcare Special Interest Group (HSIG).

John R. Chwarzinski, MSF, MAE, is Senior Vice President of HEALTH
CAPITAL CONSULTANTS (HCC). Mr. Chwarzinski’s areas of expertise
include advanced statistical analysis, econometric modeling, as well as,
economic and financial analysis. Mr. Chwarzinski is the co-author of peer-
reviewed and industry articles published in Business Valuation Review and
NACVA QuickRead, and he has spoken before the Virginia Medical Group
Management Association (VMGMA) and the Midwest Accountable Care Organization
Expo. Mr. Chwarzinski holds a Master’s Degree in Economics from the University of
Missouri — St. Louis, as well as, a Master’s Degree in Finance from the John M. Olin
School of Business at Washington University in St. Louis. He is a member of the St. Louis
Chapter of the American Society of Appraisers, as well as a candidate for the Accredited
Senior Appraiser designation from the American Society of Appraisers.

Jessica L. Bailey-Wheaton, Esq., is Vice President and General Counsel
of HEALTH CAPITAL CONSULTANTS (HCC), where she conducts project
management and consulting services related to the impact of both federal
and state regulations on healthcare exempt organization transactions and
provides research services necessary to support certified opinions of value
related to the Fair Market Value and Commercial Reasonableness of
transactions related to healthcare enterprises, assets, and services. Ms. Bailey-Wheaton is
a member of the Missouri and Illinois Bars and holds a J.D., with a concentration in Health
Law, from Saint Louis University School of Law, where she served as Fall Managing
Editor for the Journal of Health Law & Policy.

Daniel J. Chen, MSF, CVA, is a Senior Financial Analyst at HEALTH
CAPITAL CONSULTANTS (HCC), where he develops fair market value and
commercial reasonableness opinions related to healthcare enterprises,
assets, and services. In addition, Mr. Chen prepares, reviews and analyzes
forecasted and pro forma financial statements to determine the most
probable future net economic benefit related to healthcare enterprises,
assets, and services, and applies utilization demand and reimbursement trends to project
professional medical revenue streams, as well as ancillary services and technical
component (ASTC) revenue streams. Mr. Chen has a Master of Science in Finance from
Washington University St. Louis.
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