
 
 

Free Parking for Physicians? Federal Court Dismisses Whistleblower Suit  
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On April 18, 2017, the District Court of the Middle 

District of Florida found that BayCare, a Florida health 

system, did not violate the Stark Law (Stark), Anti-

kickback Statute (AKS), or the False Claims Act (FCA), 

in providing free parking access to its physician 

subtenants.1 In the 2014 case entitled, U.S. and State of 

Florida ex rel. Bingham v. BayCare Health System, the 

plaintiff, Thomas Bingham (Bingham), brought a FCA 

lawsuit on behalf of the U.S. government (also known as 

a qui tam action, or a whistleblower suit2) against 

BayCare Health Systems (BayCare), a community-based 

health system consisting of ten not-for-profit hospitals.3 

In BayCare’s Motion for Summary Judgment, the court 

considered whether offering access to free parking by a 

health system to physicians, staff, and patients amounted 

to illegal remuneration by the health system to referring 

physicians. 

Under Stark, a physician who has a direct or indirect 

“financial relationship” (defined as an “unbroken chain” 

of remuneration4) with an entity may not make referrals 

for designated health services (DHS) to that entity.5 

Additionally, the AKS prohibits any person or entity 

from making or accepting remunerations to induce or 

reward any person, in cash or in kind, for referring, 

recommending, or arranging for federally-funded 

medical items and services, under Medicare and 

Medicaid.6 The violation of either Stark or AKS often 

“opens the door” for a claim under the FCA, which law 

prohibits any person from knowingly presenting, or 

causing to be presented, to an officer, agent, contractor, 

or employee of the U.S. government, a false or fraudulent 

claim for payment or approval,7 as Stark and AKS 

violations typically involve false submissions to federally 

funded programs.8  The BayCare case is somewhat 

unique in that Bingham is a real estate appraiser who has 

previously pursued similar qui tam legal actions against 

other healthcare organizations;9 if successful, a legal 

victory in such an action would likely net him a large sum 

of money.10  

Bingham made three principal arguments in his 

complaint alleging that BayCare had violated Stark, the 

AKS, and the FCA when it entered into two lease 

agreements for the construction of medical office 

buildings (MOBs) on the BayCare campus.11 In the 

leases, BayCare granted the MOB tenant the right to use 

the BayCare facility’s parking garage and valet service, 

which right the MOB tenant passed on to its subtenants, 

i.e., the physician groups.12 Bingham first alleged that 

BayCare violated Stark by inducing referrals through the 

offer of free parking to the physician tenants.13 Bingham 

asserted that a larger physician practice in the MOB 

would benefit more economically than a smaller practice, 

due to an enhanced avoidance of cost, because the larger 

practices (which have more staff and patients) require 

more parking.14 Bingham additionally argued that a 

larger practice refers more patients, therefore tying the 

free parking spaces to the volume and value of referrals 

by the physician group tenants.15 Second, Bingham 

alleged that BayCare violated the AKS by offering free 

parking and valet services, which was illegal 

remuneration to a referring physician.16 Third, Bingham 

alleged that because compliance with Stark and the AKS 

is a prerequisite for reimbursement from Medicare, by 

violating Stark and AKS, BayCare violated the FCA.17 

In dismissing Bingham’s lawsuit, the court held that 

BayCare did not have a direct compensation agreement 

with physicians in the MOBs because the lease granted 

parking benefits to the tenants and subtenants, i.e., the 

MOBs and physician groups, and not the physicians 

directly.18 The physician group tenants, in turn, chose to 

provide their physicians with the free parking spots that 

had been granted to the groups under the lease.19 

Therefore, the “unbroken chain” of remuneration 

required by Stark did not exist.20 The court further held 

that the physicians’ compensation was not tied to volume 

or value of referrals because the compensation was 

contracted in advance with an express clause as that the 

compensation not be tied to volume or value of referrals, 

and parking was calculated into the rental price.21 Lastly, 

because both Stark and AKS violations were defeated, it 

was therefore impossible for this FCA allegation to 

survive.22  

In dismissing this case, the district court has indicated 

that amenities such as free parking for physicians may 

not be illegal remunerations if there is no evidence that 

those amenities are being tied to the volume or value of 

referrals.23 However, healthcare organizations may be 

well-served to exercise caution in the drafting of lease 

agreements including not just physician groups, but also 

intermediary companies such as medical office buildings, 

to ensure that the agreement terms are protected under the 

applicable fraud and abuse law exception or safe harbor, 

and that no “unbroken chain” of remuneration exists that 

may run risk of violating fraud and abuse laws. 
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Robert James Cimasi, MHA, ASA, FRICS, MCBA, CVA, CM&AA, serves as Chief Executive 

Officer of HEALTH CAPITAL CONSULTANTS (HCC), a nationally recognized healthcare financial and 

economic consulting firm headquartered in St. Louis, MO, serving clients in 49 states since 1993.  
Mr. Cimasi has over thirty years of experience in serving clients, with a professional focus on the 

financial and economic aspects of healthcare service sector entities including: valuation consulting 

and capital formation services; healthcare industry transactions including joint ventures, mergers, 

acquisitions, and divestitures; litigation support & expert testimony; and, certificate-of-need and other 

regulatory and policy planning consulting. 
 

Mr. Cimasi holds a Master in Health Administration from the University of Maryland, as well as several professional 

designations: Accredited Senior Appraiser (ASA – American Society of Appraisers); Fellow Royal Institution of 

Chartered Surveyors (FRICS – Royal Institution of Chartered Surveyors); Master Certified Business Appraiser (MCBA 

– Institute of Business Appraisers); Certified Valuation Analyst (CVA – National Association of Certified  Valuators 

and Analysts); and, Certified Merger & Acquisition Advisor (CM&AA – Alliance of Merger & Acquisition Advisors). 

He has served as an expert witness on cases in numerous courts, and has provided testimony before federal and state 
legislative committees. He is a nationally known speaker on healthcare industry topics, and is the author of several 

books, the latest of which include: “The Adviser’s Guide to Healthcare – 2nd Edition” [2015 – AICPA]; “Healthcare 

Valuation: The Financial Appraisal of Enterprises, Assets, and Services” [2014 – John Wiley & Sons]; “Accountable 

Care Organizations: Value Metrics and Capital Formation” [2013 - Taylor & Francis, a division of CRC Press]; and, 

“The U.S. Healthcare Certificate of Need Sourcebook” [2005 - Beard Books]. 
 

Mr. Cimasi is the author of numerous additional chapters in anthologies; books, and legal treatises; published articles 

in peer reviewed and industry trade journals; research papers and case studies; and, is often quoted by healthcare industry 

press. In 2006, Mr. Cimasi was honored with the prestigious “Shannon Pratt Award in Business Valuation” conferred 

by the Institute of Business Appraisers.  Mr. Cimasi serves on the Editorial Board of the Business Appraisals Practice 

of the Institute of Business Appraisers, of which he is a member of the College of Fellows. In 2011, he was named a 

Fellow of the Royal Institution of Chartered Surveyors (RICS). In 2016, Mr. Cimasi was named a “Pioneer of the 

Profession” as part of the recognition of the National Association of Certified Valuators and Analysts (NACVA) 
“Industry Titans” awards, which distinguishes those whom have had the greatest impact on the valuation profession. 

  

Todd A. Zigrang, MBA, MHA, ASA, FACHE, is the President of HEALTH CAPITAL 

CONSULTANTS (HCC), where he focuses on the areas of valuation and financial analysis for 

hospitals, physician practices, and other healthcare enterprises. Mr. Zigrang has over 20 years of 
experience providing valuation, financial, transaction and strategic advisory services nationwide in 

over 1,000 transactions and joint ventures.  Mr. Zigrang is also considered an expert in the field of 

healthcare compensation for physicians, executives and other professionals. 
 

Mr. Zigrang is the co-author of “The Adviser’s Guide to Healthcare – 2nd Edition” [2015 – AICPA], 
numerous chapters in legal treatises and anthologies, and peer-reviewed and industry articles such as: The Accountant’s 

Business Manual (AICPA); Valuing Professional Practices and Licenses (Aspen Publishers); Valuation Strategies; 

Business Appraisal Practice; and, NACVA QuickRead. In addition to his contributions as an author, Mr. Zigrang has 

served as faculty before professional and trade associations such as the American Society of Appraisers (ASA); the 

National Association of Certified Valuators and Analysts (NACVA); Physician Hospitals of America (PHA); the 

Institute of Business Appraisers (IBA); the Healthcare Financial Management Association (HFMA); and, the CPA 

Leadership Institute. 
 

Mr. Zigrang holds a Master of Science in Health Administration (MHA) and a Master of Business Administration 

(MBA) from the University of Missouri at Columbia. He is a Fellow of the American College of Healthcare Executives 

(FACHE) and holds the Accredited Senior Appraiser (ASA) designation from the American Society of Appraisers, 

where he has served as President of the St. Louis Chapter, and is current Chair of the ASA Healthcare Special Interest 

Group (HSIG). 
 

 John R. Chwarzinski, MSF, MAE, is Senior Vice President of HEALTH CAPITAL CONSULTANTS 

(HCC). Mr. Chwarzinski’s areas of expertise include advanced statistical analysis, econometric 

modeling, as well as, economic and financial analysis. Mr. Chwarzinski is the co-author of peer-

reviewed and industry articles published in Business Valuation Review and NACVA QuickRead, and 

he has spoken before the Virginia Medical Group Management Association (VMGMA) and the 

Midwest Accountable Care Organization Expo.  
 

Mr. Chwarzinski holds a Master’s Degree in Economics from the University of Missouri – St. Louis, 

as well as, a Master’s Degree in Finance from the John M. Olin School of Business at Washington University in St. 

Louis. He is a member of the St. Louis Chapter of the American Society of Appraisers, as well as a candidate for the 

Accredited Senior Appraiser designation from the American Society of Appraisers. 

 

Jessica L. Bailey-Wheaton, Esq., is Vice President and General Counsel of HEALTH CAPITAL 

CONSULTANTS (HCC), where she conducts project management and consulting services related to 
the impact of both federal and state regulations on healthcare exempt organization transactions and 

provides research services necessary to support certified opinions of value related to the Fair Market 

Value and Commercial Reasonableness of transactions related to healthcare enterprises, assets, and 

services. Ms. Bailey-Wheaton is a member of the Missouri and Illinois Bars and holds a J.D., with a 

concentration in Health Law, from Saint Louis University School of Law, where she served as Fall 

Managing Editor for the Journal of Health Law & Policy. 

 
Daniel J. Chen, MSF, is a Senior Financial Analyst at HEALTH CAPITAL CONSULTANTS (HCC), 

where he develops fair market value and commercial reasonableness opinions related to healthcare 

enterprises, assets, and services. In addition he prepares, reviews and analyzes forecasted and pro 

forma financial statements to determine the most probable future net economic benefit related to 
healthcare enterprises, assets, and services and applies utilization demand and reimbursement trends 

to project professional medical revenue streams and ancillary services and technical component 

(ASTC) revenue streams. Mr. Chen has a M.S. in Finance from Washington University St. Louis.  
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