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U.S. Intervenes in False Claims Act Case Against Hospital

On April 11, 2022, the U.S. Department of Justice (DOJ)
intervened in an ongoing lawsuit against Methodist Le
Bonheur Healthcare (Methodist). The lawsuit was
originally filed in 2017 by two relators, a former
Methodist executive leadership team member and the
former CEO for Methodist University Hospital.! The
crux of the relators’ complaint was that Methodist
induced the referrals of cancer patients to their facility
through kickback payments made to The West Clinic
(West), in violation of fraud and abuse laws.?

Methodist is a non-profit healthcare system consisting of
five hospitals as well as outpatient and ancillary
services.® West (also known as West Cancer Center) is a
large oncology physician group with several outpatient
oncology clinic locations in Tennessee, Mississippi, and
Arkansas.*  The lawsuit alleges that during the
partnership between Methodist and West (2012 to 2018),
over $400 million was allegedly paid by Methodist for
referrals from West physicians in the form of kickbacks,
“disguised  thorough a  sophisticated  business
integration.”® Through the alleged illegal inducement of
referrals from West physicians, Methodist received over
$1.5 billion in increased revenues,® with over half of
these increased revenues estimated to have been paid by
Medicare and Medicaid.’

The Anti-Kickback Statute (AKS) makes it a felony for
any person to ‘“knowingly and willfully” solicit or
receive, or to offer or pay, any “remuneration,” directly
or indirectly, in exchange for the referral of a patient for
a healthcare service paid for by a federal healthcare
program.® Similar to the Stark Law, the AKS contains
several safe harbors, including protections for personal
services and management contracts, which may shield an
arrangement from regulatory liability if some or all of the
requisite criteria is met.° Failure to meet all of the
requirements of a safe harbor does not necessarily render
an arrangement illegal.*® However, for a payment to meet
the requirements of many AKS safe harbors, the
compensation must: (1) be consistent with FMV; (2) be
commercially reasonable; and, (3) not take into account
the value or volume of any referrals provided by the
group practice physicians.!

Violations of the AKS can trigger a violation of the False
Claims Act (FCA).'? The FCA imposes civil monetary
penalties in an amount between $5,000 to $10,000 per
claim, as well as treble damages, upon any individual
who knowingly submits a false or fraudulent claim to, or
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uses false records to induce payment from, the U.S.
government.®®* The FCA is a potent fraud and abuse
enforcement tool, as it allows private individuals, also
known as qui tam relators or whistleblowers, to bring
suits on behalf of the government.**

The DOJ’s Complaint in Intervention alleges the same
general facts (although with more specificity by the
Government). The “sophisticated business integration”
between Methodist and West was memorialized through
several agreements:

(1) An Asset Purchase Agreement (APA), wherein
Methodist purchased almost all of West’s
outpatient locations and certain tangible and
intangible assets of West;

(2) A Professional Services Agreement (PSA),
wherein 28 West physicians were compensated by
Methodist on a productivity basis for providing
inpatient or outpatient oncology services;

(3) A Management Services Agreement (MSA),
wherein  West physicians were to “provide
management services across the entire...adult
oncology service line, inpatient and outpatient, at
six of Methodist’s facilities..., the Cancer Center
Sites, and any other off-campus oncology care
sites...where West provided services under the
PSA;”1

(4) A Leased Employee Agreement, wherein
“Methodist leased West’s 193 non-physician
employees,” for which “Methodist paid West the
same rate that West compensated these leased
employees...on a pass-through basis”; and,

(5) An Unwind Agreement, wherein West could
terminate the entire transaction and buy back what
it had sold after the first six months of the
arrangement.®

Beyond these transactions (and the payments made by
Methodist for these services and assets from West),
Methodist also allegedly made a separate $7 million
investment in ACORN Research, LLC, in which West
and its medical director had a personal financial
interest.!’

As a result of this arrangement, Methodist “was able to
establish a new stream of income through
reimbursements for outpatient treatment...[and] a huge
increase in referrals for inpatient services from West,
which previously referred the bulk of its patients to
Methodist’s competitors.”*® Further, Methodist was able
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to enroll in the 340B Drug Pricing Program to receive
discounts on some of its drugs, including oncology
infusion drugs; this resulted in the health system
receiving $50 million in profit in one year alone.*®

Notably, Methodist and West obtained Fair Market Value
(FMV) opinions related to the APA, PSA, MSA, and the
ACORN investment.?® While the Government does not
go into details on the opinions related to the first or last
of those transactions, it does briefly discuss the FMV
opinion on the PSA and goes into greater detail regarding
the numerous FMV opinions related to the MSA. While
the Government does not appear to assign fault to the
FMV opinions (or the valuation firms that prepared
them), it does note that, in regard to the PSA, the “opinion
does not include any reference to the cost of benefits that
Methodist paid...[t]he opinion also notes that there may
be a need for a new opinion in 2014...[a] new opinion,
however, was not obtained until 2016.”% In regard to the
MSA, which compensation was supposedly tied to a
percentage of the oncology service line revenues, and
manifested as a combination of base management fees
and additional incentive compensation, the Government
noted that the first FMV opinion was rendered in late
201122 Then, in 2014, to support an increase in
management fees, West engaged two valuation firms,
and ultimately accepted the higher of the two FMV
opinions (which was over $1 million more).?® Yet another
FMV opinion was sought by West in 2016, for which the
practice engaged a different valuation firm.?* A fourth
round of MSA fee increases necessitated an additional
FMV opinion in 2017.% It appears that in most of these
valuations, West allegedly provided inaccurate data to
the valuation firms that had the effect of increasing the
revenue, resulting in a higher range of fees.?
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The Government alleges that although Methodist paid
West management fees at a continually increasing rate
between 2012 and 2018, the West physicians did not
provide management services for Methodist, and in fact
were paid management fees to grow West. The MSA was
never overseen or audited as contemplated by the
agreement and no time records or other documentation
were ever provided as evidence that the management
services were actually provided.?’

In general, the government makes clear that their
allegations center in large part on Methodist and West not
following the terms of their various agreements.?® To
state another way, services were compensated by
Methodist even though they were never performed by
West. Further, the Government emphasizes that West,
which had the largest market share of cancer patients in
the area, had not provided many referrals to Methodist
prior to its 2012 agreement, but subsequently referred
practically all of its patients to Methodist during the term
of their arrangement.
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In this role, she prepares CON applications, including providing services such as: health
planning; researching, developing, documenting, and reporting the market utilization demand
and “need” for the proposed services in the subject market service area(s); researching and
assisting legal counsel in meeting regulatory requirements relating to licensing and CON
application development; and, providing any requested support services required in litigation
challenging rules or decisions promulgated by a state agency. Ms. Bailey-Wheaton has also
been engaged by both state government agencies and CON applicants to conduct an
independent review of one or more CON applications and provide opinions on a variety of
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in the State of Alabama.

Ms. Bailey-Wheaton is the co-author of numerous peer-reviewed and industry articles in
publications such as: The Health Lawyer; Physician Leadership Journal; The Journal of
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and QuickRead. She has previously presented before the ABA, the NACVA, and the
NSCHBC. She serves on the editorial boards of NACVA’s QuickRead and AHLA’s Journal
of Health & Life Sciences Law.

Janvi R. Shah, MBA, MSF, serves as Senior Financial Analyst of HCC.
Mrs. Shah holds a M.S. in Finance from Washington University Saint Louis.
She develops fair market value and commercial reasonableness opinions
related to healthcare enterprises, assets, and services. In addition she
prepares, reviews and analyzes forecasted and pro forma financial
statements to determine the most probable future net economic benefit
related to healthcare enterprises, assets, and services and applies utilization
demand and reimbursement trends to project professional medical revenue
streams and ancillary services and technical component (ASTC) revenue streams.
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