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Supreme Court Justices Hear False Claims Act Cases

On April 18, 2023, the U.S. Supreme Court heard oral
arguments in two False Claims Act (FCA) cases, which
cases center on the necessary state of mind needed to
violate the FCA.! This Health Capital Topics article will
review the oral arguments in the combined cases and how
the justices seem posed to rule based on their questions
and comments during the session.

The FCA is a Civil War-era federal statute that prohibits
any person from “knowingly” submitting false claims to
the government. Violators are liable for triple the
government’s damages (treble damages), plus a penalty
linked to inflation.? Not only does the FCA give the U.S.
government the ability to pursue fraud, it also enables
private citizens to file suit on behalf of the federal
government through what is known as a qui tam or
“whistleblower” suit.?

For one to be held liable under the FCA, the perpetrator
must act with “scienter,” i.e., “knowingly,” which is
defined as acting with actual knowledge, deliberate
ignorance, or in reckless disregard to the truth or falsity
of the information.* Notably, “specific intent to defraud”
is not required.® Defendants in such cases will often argue
that their interpretation of complex statutes and
regulations was reasonable, and not rising to the level of
scienter.®

The Supreme Court’s review centers on two decisions out
of the 7™ Circuit — Schutte v. SuperValu and Proctor v.
Safeway.” In Schutte v. SuperValu, two private citizen
plaintiffs allege that SuperValu, a grocery store chain
with 2,500 locations, knowingly submitted false payment
claims to federal healthcare programs, and incorrectly
reported drug prices.® SuperValu had implemented a
price matching program for customers, but did not report
the price match amounts as their customary pricing,
violating Medicaid regulations. In Proctor v. Safeway,
the qui tam plaintiff alleged that Safeway, a grocery chain
with over 900 locations, reported retail prices to
government healthcare programs for certain drugs when
customers actually paid less through price-matching and
discounts.® In both cases, different judges within the 71
Circuit found for the defendants, holding that the
defendants’ subjective belief is never relevant to the
determination of scienter. In fact, “[u]nder the 7th
Circuit’s view, even a post hoc objectively reasonable
interpretation that was never considered by the defendant
would seemingly immunize them from FCA liability.”°
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On January 13, 2023, the Supreme Court agreed to hear
the cases and determine “[w]hether and when a
defendant’s contemporaneous subjective understanding
or beliefs about the lawfulness of its conduct are relevant
to whether it ‘knowingly’ violated the False Claims
Act,” or as Justice Elena Kagan framed it: “whether the
intent of someone to make a false statement is actionable
even if later they come up with a different...objectively
reasonable argument.”*?

During the April 18, 2023 oral arguments, the Supreme
Court appeared likely to reverse the lower court.'®
Justices Kagan, Sonia Sotomayor, and Ketanji Brown
Jackson indicated their intent to affirm that evidence of
subjective intent was relevant to the inquiry of scienter,
with Justice Neil Gorsuch agreeing.** Justices Clarence
Thomas, Brett Kavanaugh, and Samuel Alito suggested
that the issue may not be as straightforward as “a
statement requiring an interpretation of law cannot be
‘false,” let alone knowingly false, if the law is subject to
more than one reasonable interpretation.”*® While the
justices largely expressed skepticism regarding lower
courts’ ruling that subjective intent is irrelevant, some of
the justices outright suggested a potential decision that
subjective intent could be relevant in certain cases.®

Despite the fairly clear message sent by the justices
during argument as to their interpretation of the
objectively reasonable standard in these two particular
cases, it remains to be seen whether the Court’s opinion
expands beyond this case and delves into the various
nuances within the FCA scienter standard, such as when
there are multiple objectively reasonable interpretations.
For example, Justice Kavanaugh posited a hypothetical
that was the focus for a substantial portion of the oral
argument: “At the time, you have three different
interpretations possible, and one’s clearly safe, one’s a
little more aggressive, and the third’s really aggressive,
but you still think it’s reasonable, and you go with that
third one, and it’s later — [the courts] don’t agree later on,
so it’s ‘false.””” While the justices seemed to generally
agree that the cases at issue fell under the third
interpretation in Justice Kavanaugh’s hypothetical, there
was some discussion as to whether the court should go
further and decide the legality of first two interpretations,
and if so, what the rules would be for those two
hypothetical interpretations.

The plaintiffs welcomed the additional clarification, and
asserted that the Court should do more than send the case

(Continued on next page)



back to the lower court to reconsider the defendants’
conduct in light of their subjective belief.® The
defendants were similarly interested in an expanded
ruling, so as to provide clarity to the business
community.?

The U.S. Supreme Court’s ultimate decision (and the
scope of that decision) will likely have a significant
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impact on future FCA claims. If the Court were to affirm
the lower court holdings that objective reasonability
negates scienter, the standard would remain as a powerful
defense.?! If the Court decides that the subjective intent
of a defendant should be a factor to consider, it would be
more difficult to dismiss on the grounds of scienter.??
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expert in the field of healthcare compensation for physicians, executives and other
professionals.
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of America (PHA); the Institute of Business Appraisers (IBA); the Healthcare Financial Management
Association (HFMA); and, the CPA Leadership Institute.
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also holds the Accredited Senior Appraiser (ASA) designation from the American Society of Appraisers,
where he has served as President of the St. Louis Chapter. He is also a member of the America Association
of Provider Compensation Professionals (AAPCP), AHLA, AICPA, NACVA, NSCHBC, and, the Society of
OMS Administrators (SOMSA).
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government agencies and CON applicants to conduct an independent review of one or more CON applications
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healthcare planning in the State of Alabama.
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