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False Claims Act: FY 2014 in Review

The False Claims Act (FCA) continues to grow in
strength as the government increases its use of the law
to recover billions of dollars from companies that
violate the Act’s provisions. The FCA is the
government’s primary tool to hold companies or
individuals liable for defrauding the government
through civil monetary penalties or sanctions." For fiscal
year 2014, the government reported its highest recovery
amount in history through its use of the FCA. Further,
there were few changes made to the legislative language
of the FCA, but there were many provisions of the FCA
argued on the circuit court level in 2014. This article
will review the primary legislative change, circuit court
splits, and government recovery efforts for fiscal year
2014.

The most noteworthy change to the interpretation of the
FCA in 2014 involved CMS’s release of its final rule
entitled, “Medicare Program; Contract Year 2015
Policy and Technical Changes to the Medicare
Advantage and Prescription Drug Benefit Programs.”
The Final Rule requires Medicare Advantage plans and
Part D sponsors to identify, report, and return
overpayments by Medicare,® which CMS estimates will
save the government $1.6 billion from 2015-2024.°
Another important provision in the Rule allows CMS to
revoke Medicare enrollment from prescribers who abuse
their prescribing privileges through fraudulent and false
claims.® Further, the Rule contains a provision that
streamlines the investigation process for anti-fraud

contractors who access records during fraud
investigations.®
On a judicial level, multiple circuit courts hear

arguments regarding the interpretation of FCA
provisions. Specifically, there were three issues on
which the circuits were split, and the Supreme Court
granted certiorari to hear a particularly contentious
issue. One issue that arose in many circuits is the
requirement for specific allegations in the pleading
under the Federal Rules of Civil Procedure 9(b) in order
for a claim to survive a motion to dismiss. After the
Supreme Court declined to hear the issue, believing
circuits could resolve it, the Eighth, Third, and Eleventh
Circuits ruled in favor of greater leniency in the
pleadings, thus potentially increasing the opportunities
for whistleblowers to file claims.” Additionally, courts
continued to dispute the intent and application of the
Patient Protection and Affordable Care Act (ACA) in
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regard to the FCA’s public disclosure and original
source exception.® Typically, a qui tam suit is dismissed
if it was based on information that was publically
disclosed, unless the relator/whistleblower fits the
original source exception,’® meaning the relator has
“knowledge that is independent of and materially adds
to the publicly disclosed allegations or transactions and
who has voluntarily provided the information to the
Government before filing an action under this
section.”™® This part of the FCA was designed to prevent
whistleblowers from collecting on previously disclosed
acts of fraud. The issue on which circuits continue to be
split is whether the FCA amendments included in the
ACA apply to actions before 2010. A third issue that
circuits debated in 2014 was the first-to-file rule. This
rule has generally been interpreted by courts to mean
that later claims based on the same facts as a previous
claim are barred, even if they raise new, specific
information. However, a split between the Fourth and
D.C. Circuit emerged regarding the first-to-file rule
when prior claims are dismissed instead of pending, so
the Supreme Court granted certiorari in 2014 to
determine whether the FCA’s first-to-file rule bars
subsequent claims when prior actions are no longer
pending; the Supreme Court heard the case in January
2015, but a decision is still pending.**

Other issues related to FCA provisions argued in the
various U.S. circuit courts in 2014 include: statute of
limitations for filing civil claims (part of the Supreme
Court’s expected decision from the first-to-file case);
penalties on suits brought by relators and the amount of
civil monetary penalties compared to compensatory
damages (finding relators are not officers so some
compensatory provisions do not apply; also finding that
the amount of a civil penalty is up to the discretion of
the district court and not dependent on amount of
compensatory damages); settlement issues (finding
relators can receive portion of settlement with party not
from original suit; also finding relators may have
consent authorized for parts of settlement even without
full agreement); the “knowingly” requirement in
ambiguous  contracts  (finding the  “knowing”
requirement is not satisfied when ambiguity is present);
attorneys’ fees for successful defendants (defining the
prevailing defendant; also finding only attorneys’ fees
from time of suit filing are recoverable); the government
as a defendant (finding relators may bring suits against
municipal governments); counterclaims against relators
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(finding counterclaims for relator breaches of
employment contracts were valid actions); relators’
rights (finding relators are entitled to a portion of any
civil penalties, but not criminal penalties; also finding
relators have no standing if they filed a qui tam suit
after declaring bankruptcy if aware of issues prior to
bankruptcy); Stark Law and Anti-Kickback Statute
violations related to FCA liability; and, analysis of
worthless services (finding “worthless services” must be
so lacking of necessity that they equal no service
performed at all, not that they are worth less than
amount paid).*?

The government’s recovery of funds from FCA suits in
2014 was even greater than previous years. The
Department of Justice (DOJ) recovered a record
breaking $5.69 billion from false and fraudulent claims
in fiscal year 2014, which ended September 30, 2014.%
Since 2009, the DOJ has recovered more than $22
billion.** The two largest contributors to the DOJ’s
recovery in 2014 are the false claims associated with
financial institutions and federal healthcare programs.*®
This record breaking recovery was due in large part to
the government’s attempt to hold banks and financial
institutions accountable for the false claims filed that
contributed to the housing and mortgage crisis during
the recession, although these were not healthcare
related.™®

The government can credit a majority of its healthcare
recovery efforts to its healthcare specific task force,
known as the Health Care Fraud Prevention and
Enforcement Action Team (HEAT), which has collected
$14.5 billion from false claims since 2009.* For 2014,
over $1 billion of the government’s recovery within the
healthcare industry came from Johnson & Johnson,
which settled allegations of fraud for prescription drugs
it marketed as FDA approved when the uses described
were not authorized.*® In addition, about $1.9 billion of
the $5.69 billion recovered in 2014 were allocated to
the Medicare Trust Funds.” The U.S. Department of
Health and Human Services (HHS) reported that its
return on investment from the healthcare recovery
program over the last three years was $7.70 for each
dollar spent, which is $2 more than the average return
for the program,? indicating successful recovery efforts.
Note that these recovery efforts include the
government’s sequestration of $31.5 million from the
program’s funding in 2014, part of the government’s
initiative to cut spending.*

More than half of the $5.69 billion recovered was due to
qui tam suits filed by individuals—known as
whistleblowers or relators—on the government’s
behalf.?? In fact, there were more than 700 qui tam suits
filed in 2014, with the whistleblowers receiving a hefty
$435 million from the government’s recovery.?

The sheer volume of recovery dollars in 2014 indicates
the government’s continued heavy reliance on the FCA
as a tool for enforcement and recovery. Further, the
record-breaking numbers last year and the great success
in recovering money from false claims indicate a
continuance of this trend. From a judicial standpoint, the
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numerous circuit level cases indicate the likelihood of
additional disputes of the FCA as courts continue to try
to interpret its language. Finally, the government will
likely continue to use legislative action to enhance its
use of the rule.
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HEALTH CAPITAL
CONSULTANTS (HCC) is an
established, nationally recognized
healthcare financial and economic
consulting firm headquartered in
St. Louis, Missouri, with regional
personnel nationwide. Founded in
1993, HCC has served clients in
over 45 states, in providing
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Robert James Cimasi, MHA, ASA, FRICS, MCBA, CVA, CM&AA, serves as Chief
Executive Officer of HEALTH CAPITAL CONSULTANTS (HCC), a nationally recognized
healthcare financial and economic consulting firm headquartered in St. Louis, MO, serving
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sector entities including: valuation consulting and capital formation services; healthcare
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Mr. Cimasi holds a Masters in Health Administration from the University of Maryland, as well as several
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Royal Institution of Chartered Surveyors (FRICS — Royal Institute of Chartered Surveyors); Master Certified
Business Appraiser (MCBA — Institute of Business Appraisers); Accredited Valuation Analyst (AVA —
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(CM&AA — Alliance of Merger & Acquisition Advisors). He has served as an expert witness on cases in
numerous courts, and has provided testimony before federal and state legislative committees. He is a
nationally known speaker on healthcare industry topics, the author of several books, the latest of which
include: “Accountable Care Organizations: Value Metrics and Capital Formation” [2013 - Taylor & Francis,
a division of CRC Press], “The Adviser’s Guide to Healthcare” — Vols. |, 11 & 111 [2010 — AICPA], and “The
U.S. Healthcare Certificate of Need Sourcebook” [2005 - Beard Books]. His most recent book, entitled
"Healthcare Valuation: The Financial Appraisal of Enterprises, Assets, and Services" was published by John
Wiley & Sons in 2014.

Mr. Cimasi is the author of numerous additional chapters in anthologies; books, and legal treatises; published
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healthcare industry press. In 2006, Mr. Cimasi was honored with the prestigious “Shannon Pratt Award in
Business Valuation” conferred by the Institute of Business Appraisers. Mr. Cimasi serves on the Editorial
Board of the Business Appraisals Practice of the Institute of Business Appraisers, of which he is a member of
the College of Fellows. In 2011, he was named a Fellow of the Royal Institution of Chartered Surveyors
(RICS).
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years of experience providing valuation, financial, transaction and strategic advisory
services nationwide in over 1,000 transactions and joint ventures. Mr. Zigrang is also
considered an expert in the field of healthcare compensation for physicians, executives and
other professionals.

Mr. Zigrang is the author of the soon-to-be released “Adviser’s Guide to Healthcare — 2nd Edition” (AICPA,
2014), numerous chapters in legal treatises and anthologies, and peer-reviewed and industry articles such as:
The Accountant’s Business Manual (AICPA); Valuing Professional Practices and Licenses (Aspen
Publishers); Valuation Strategies; Business Appraisal Practice; and, NACVA QuickRead. Additionally, Mr.
Zigrang has served as faculty before professional and trade associations such as the American Society of
Appraisers (ASA); the National Association of Certified Valuators and Analysts (NACVA); the Physician
Hospitals of America (PHA); the Institute of Business Appraisers (IBA); the Healthcare Financial
Management Association (HFMA); and, the CPA Leadership Institute.

Mr. Zigrang holds a Master of Science in Health Administration (MHA) and a Master of Business
Administration (MBA) from the University of Missouri at Columbia. He is a Fellow of the American College
of Healthcare Executives (FACHE) and holds the Accredited Senior Appraiser (ASA) designation from the
American Society of Appraisers, where he has served as President of the St. Louis Chapter, and is current
Chair of the ASA Healthcare Special Interest Group (HSIG).

John R. Chwarzinski, MSF, MAE, is Senior Vice President of HEALTH CAPITAL
CONSULTANTS (HCC). Mr. Chwarzinski holds a Master’s Degree in Economics from the
University of Missouri — St. Louis, as well as, a Master’s Degree in Finance from the John
M. Olin School of Business at Washington University in St. Louis. Mr. Chwarzinski’s areas
of expertise include advanced statistical analysis, econometric modeling, and economic and
financial analysis.

Jessica L. Bailey, Esq., is the Director of Research of HEALTH CAPITAL CONSULTANTS
(HCC), where she conducts project management and consulting services related to the
impact of both federal and state regulations on healthcare exempt organization transactions
and provides research services necessary to support certified opinions of value related to the
Fair Market Value and Commercial Reasonableness of transactions related to healthcare
enterprises, assets, and services. Ms. Bailey is a member of the Missouri and Illinois Bars
and holds a J.D., with a concentration in Health Law, from Saint Louis University School of
Law, where she served as Fall Managing Editor for the Journal of Health Law and Policy.

Richard W. Hill, 111, Esq. is Senior Counsel of HEALTH CAPITAL CONSULTANTS (HCC),
where he manages research services necessary to support certified opinions of value related to
the Fair Market Value and Commercial Reasonableness of transactions related to healthcare
enterprises, assets, and services, and conducts analyses of contractual relationships for subject
enterprises. Mr. Hill is a member of the Missouri Bar and holds a J.D., with a concentration in
Health Law, from Saint Louis University School of Law.
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