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CMS Issues Proposed Rule on Accountable Care Organizations

The Centers for Medicare and Medicaid Services (CMS)
issued its proposed rules for Accountable Care
Organizations (ACOs) on March 31, 2011, answering
several questions regarding these new models of care as
well as raising some new concerns (see Health Capital
Topics News Alert April 1, 2011)." In its 429-page
document, CMS addressed all aspects of the original
Medicare Shared Savings section of the Patient
Protection and Affordable Care Act (ACA), from the
legal structure of each ACO to the shared savings risk
models available.

STRUCTURE AND GOVERNANCE

The proposed rule defines an ACO as “a team of
doctors, hospitals and other providers that work
together to manage and coordinate care for people in
the traditional fee-for-service Medicare program.”
ACOs have been touted as the model of the future for
integrated and coordinated care where patients are
directly involved with their own treatment. Accordingly,
the new rule require that each ACO include healthcare
providers, suppliers and Medicare beneficiaries on its
governing board. At least 75 percent of the governing
board must consist of providers participating in the ACO
in order to keep primary care physicians central to
decision-making operations. In addition to the groups of
providers outlined in the ACA as eligible to participate
in the ACO program (i.e., group practices, networks of
individual practices, partnerships/joint ventures, and
hospital employment models), the proposed rule also
includes certain critical access hospitals as eligible legal
structures to form an ACO. *

The proposed rule also addresses another major concern,
namely how and when Medicare beneficiaries will be
assigned to a particular ACO. The proposed rule lays out
the process by which Medicare patients are assigned to
an ACO. First providers who chose to become an ACO
are responsible for informing all Medicare patients of
their intention, as well as all financial incentives
available and information about the ACO. From there
Medicare patients can chose to remain with their current
provider, chose another provider, or opt out of
participation in the ACO altogether. Any Medicare
beneficiary participating in an ACO must consent to the
disclosure of their health information.® At the end of
each performance year, CMS will analyze the amount of
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primary care services utilize by those Medicare patients
who opted to participate in an ACO, and use that
information to retroactively assign those patients to a
particular ACO for quality measurements. The
proposed rule emphasized Medicare patient’s free
choice when choosing a healthcare provider. ®

SHARED SAVINGS

Flexibility in shared savings represents a key
characteristic of the proposed rule. As such, though
ACOs will be reimbursed under fee-for-service, CMS
will also develop benchmarks tailored toward each
individual ACO. If the ACO exceeds its benchmark in
Medicare cost savings, it will qualify for shared savings,
but it will also be held accountable for any losses
incurred for failure to meet set benchmarks. CMS has
also proposed establishing a minimum sharing rate to
account for normal variations in spending that could
affect whether the ACO reaches or exceeds its
benchmark. ®

Under the ACA regulations, ACOs are required to serve
at least 5,000 Medicare beneficiaries for at least three
years. The new rule gives ACOs the choice to follow a
one-sided risk model (which will require only shared
savings for the first two years and loss sharing in the
third) or a two-sided risk model (which requires shared
savings and losses for all three years).” CMS anticipates
that the one-sided risk model will provide organizations
with less experience in risk management and smaller
ACOs time to gain familiarity with patient management
prior to transitioning to a model with the potential for
loss. In order to incentivize the two-sided risk model to
larger organizations, CMS will give ACOs participating
in the two-sided model a maximum sharing rate of 60
percent as opposed to the 50 percent offered by the one-
sided model.® Both of these shared savings rates also
depend on the ACO meeting its quality measurements
and reporting requirements.

QUALITY MEASUREMENTS AND REPORTING REQUIREMENTS

Under the proposed law, CMS lists 65 different quality
metrics ACOs must comply with for the first year of the
program, i.e., from January 1 to December 31, 2011 or
2012. These quality measures focus on five key areas
affecting patient care, including: (1) patient/caregiver
experience of care; (2) care coordination; (3) patient
safety; (4) preventive health; and, (5) at-risk
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populations.” ACOs that do not meet all of the quality
metrics will be ineligible for shared savings, regardless
of reductions to Medicare costs.'® According to the rule,
ACOs could save Medicare up to $960 million over the
next three years if these quality metrics are met.™

To be eligible for shared savings, ACOs must meet
certain  organizational  standards, including the
meaningful use of electronic health records (EHR)
promoted through an incentive program started by CMS
this year. According to the proposed rule, at least 50
percent of the primary care physicians in the ACO must
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be “meaningfully using” an EHR system by the
beginning of the second year of the ACO program, in
January 2013.*

CONCLUSION

While the proposed rule provides much needed
answers for how to organize an accountable care
organization, there is still much confusion, especially
regarding capital startup costs and possible legal
hurdles.”® Healthcare providers and entities can
submit comments on the proposed rules to CMS until
June 6,2011."
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Robert James Cimasi, MHA, ASA, FRICS, MCBA, AVA, CM&AA, serves
as President of HEALTH CAPITAL CONSULTANTS (HCC), a nationally
recognized healthcare financial and economic consulting firm headquartered in
St. Louis, MO, serving clients in 49 states since 1993. Mr. Cimasi has over
thirty years of experience in serving clients, with a professional focus on the
financial and economic aspects of healthcare service sector entities including:
valuation consulting and capital formation services; healthcare industry
transactions including joint ventures, mergers, acquisitions, and divestitures;
litigation support & expert testimony; and, certificate-of-need and other
regulatory and policy planning consulting.

Mr. Cimasi holds a Masters in Health Administration from the University of Maryland, as well as
several professional designations: Accredited Senior Appraiser (ASA — American Society of
Appraisers); Fellow Royal Intuition of Chartered Surveyors (FRICS — Royal Institute of Chartered
Surveyors); Master Certified Business Appraiser (MCBA - Institute of Business Appraisers);
Accredited Valuation Analyst (AVA — National Association of Certified Valuators and Analysts); and,
Certified Merger & Acquisition Advisor (CM&AA — Alliance of Merger & Acquisition Advisors). He
has served as an expert witness on cases in numerous courts, and has provided testimony before federal
and state legislative committees. He is a nationally known speaker on healthcare industry topics, the
author of several books, the latest of which include: “The U.S. Healthcare Certificate of Need
Sourcebook™ [2005 - Beard Books], “An Exciting Insight into the Healthcare Industry and Medical
Practice Valuation” [2002 — AICPA], and “A Guide to Consulting Services for Emerging Healthcare
Organizations” [1999 John Wiley and Sons].

Mr. Cimasi is the author of numerous additional chapters in anthologies; books, and legal treatises;
published articles in peer reviewed and industry trade journals; research papers and case studies; and, is
often quoted by healthcare industry press. In 2006, Mr. Cimasi was honored with the prestigious
“Shannon Pratt Award in Business Valuation” conferred by the Institute of Business Appraisers.
Mr. Cimasi serves on the Editorial Board of the Business Appraisals Practice of the Institute of
Business Appraisers, of which he is a member of the College of Fellows.
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Mr. Zigrang has significant physician integration and financial analysis
experience, and has participated in the development of a physician-owned
multi-specialty MSO and networks involving a wide range of specialties;
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the purpose of acquiring acute care and specialty hospitals, ASCs and other
ancillary facilities; participated in the evaluation and negotiation of managed
care contracts, performed and assisted in the valuation of various healthcare
entities and related litigation support engagements; created pro-forma financials; written business
plans; conducted a range of industry research; completed due diligence practice analysis; overseen the
selection process for vendors, contractors, and architects; and, worked on the arrangement of financing.
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Application in Financial Consulting” (Aspen Publishers). He has additionally taught before the
Institute of Business Appraisers and CPA Leadership Institute, and has presented healthcare industry
valuation related research papers before the Healthcare Financial Management Association; the
National CPA Health Care Adviser’s Association; Association for Corporate Growth; Infocast
Executive Education Series; the St. Louis Business Valuation Roundtable; and, Physician Hospitals of
America.

Anne P. Sharamitaro, Esq., is the Vice President of HEALTH CAPITAL
CONSULTANTS (HCC), where she focuses on the areas of Certificate of Need
(CON); regulatory compliance, managed care, and antitrust consulting. Ms.
Sharamitaro is a member of the Missouri Bar and holds a J.D. and Health Law
Certificate from Saint Louis University School of Law, where she served as an
editor for the Journal of Health Law, published by the American Health
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Certified Valuation Analysts and co-authored chapters in “Healthcare
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