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Federal Regulators Launch Inquiry into PE-Backed Healthcare Deals

On March 5, 2024, the Department of Justice’s (DOJ’s)
Antitrust Division, the Federal Trade Commission
(FTC), and the Department of Health and Human
Services (HHS), announced the launch of a multi-agency
inquiry — in the form of a request for information (RFI)
and public workshop — focusing on the increasing control
of private equity (PE) and other corporations over the
healthcare industry.* This Health Capital Topics article
discusses the agencies recent actions and how it appears
to be in line with the government’s recent moves to crack
down on anticompetitive actions in healthcare.

The RFI poses five major overarching sets of questions
relating to healthcare investments by PE funds and other
healthcare industry players:

(1) How have transactions involving facilities,
healthcare providers, ancillary services or
products “by PE funds or other alternative asset
managers, health systems, or private payers”
impacted patient care, the treatment of private and
public payors, employers who provide employees
health insurance, and the conditions under which
healthcare workers, support staff, and providers
work?

(2) What were the claimed business goals for the
transaction, and were those objectives post-
transaction? Who benefited from the achievement
of those objectives post-transaction? Did the
transaction require the acquired entity to undergo
restructuring or take on additional debt? If the
transaction generated surplus profits, did the
surplus profits get reinvested in the acquired

business, or were they paid to shareholders?

(3) Are there certain types of entities, such as PE
funds or health systems, in these transactions that
seem to have the greatest adverse impact on
private and public payors, patients, providers, or
employers that provider health insurance for
employees? Are there particular providers, payors,
facilities, and ancillary services or products that
are most often the target of these harmful

transactions, and if so, who are these targets?
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(4) What actions should federal agencies take to
address and identify transactions that may have
major adverse impacts on private and public
payors, patients, providers, or employers that
provide employees health insurance? Should the
agencies promote greater transparency and
availability of information to the public on
mergers, acquisitions, and other transactions
involving ancillary services or products, payors,
providers, and healthcare facilities, and if so, how?

(5) Are there any other impacts from transactions in
the healthcare market of which the agencies

should be aware??

The agencies specifically requested input from various
healthcare industry stakeholders, including hospitals,
post-acute care providers, physicians, nurses, patients,
consumer  advocates, healthcare  administrators,
employers, insurers, pharmacy benefit managers
(PBMs), group purchasing organizations (GPOs), and
other healthcare providers and facilities.® The agencies
also welcomed comments from “academics and other
experts who have studied market consolidation,
corporate control in health care, and related issues.”* In
addition, DOJ, FTC, and HHS are interested in receiving
input from healthcare workers and patients on their
experiences after a merger or acquisition.> Comments in
response to the RFI can be submitted through May 6,
2024.5

In addition to the RFI, the three agencies participated in
a virtual public workshop on March 5, 2024, with
practitioners, economists, academics, and other members
of the public.” The workshop explored the impact of PE
in healthcare, and discussed what the government was
doing to address any harmful effects.®

The concerns expressed within the cross-government
inquiry are supported by recent research on the topic. For
example, one study found concerning changes in patient
outcomes and hospital adverse events associated with PE
acquisition and ownership of hospitals.® Another study
found that the purchasing patterns of PE firms have led
to the sharp decline in the number of independent
physician practices, with insurers and health systems also
acquiring physicians at an accelerated rate over the last
ten years.® The research on PE involvement in healthcare
over the past few years, and specifically its impact on the
quality of care and patient outcomes, has motivated both
lawmakers and federal regulators to further investigate
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PE’s impact on the healthcare
regulatory scrutiny.*!

These recent moves by the DOJ, FTC, and HHS are just
the latest in the federal government’s increasingly
emboldened moves in the healthcare antitrust space over
the past few years. As discussed in previous Health
Capital Topics articles:

e In December 2018, the HHS, Treasury, and Labor,
issued a report entitled, “Reforming America’s
Healthcare System  Through Choice and
Competition,” exploring how to improve the U.S.
healthcare delivery system by increasing
competition in the healthcare industry;*?

industry increase

e The FTC has been challenging an increasing
number of hospital mergers and acquisitions,
indicating heightened regulatory scrutiny of
hospital transactions;

e In August 2022, the FTC published a policy paper
and fact sheet regarding the use of Certificates of
Public Advantage laws (COPASs) by states in
regulating healthcare mergers. Specifically, the
FTC asserted that COPAs negatively impact
healthcare costs, quality of care, and hospital staff
wages; 14

e In January 2023, the FTC published a proposed
rule that would ban employers from imposing non-
compete clauses on their employees. A final rule
regarding this issue is expected later in 2024;°
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e On September 21, 2023, the FTC sued U.S.
Anesthesia Partners (USAP), a Texas-based
anesthesia provider, and Welsh, Carson, Anderson
& Stowe (Welch Carson), a PE firm. The FTC
alleged that the two companies executed an
anticompetitive scheme for multiple years to
consolidate anesthesiology practices in Texas,
boost their profits, and drive up the price of
anesthesia services rendered to patients.*

Assistant Attorney General Jonathan Kanter of the DOJ’s
Antitrust Division stated that “preserving competition in
health care markets is a priority for the Justice
Department because of its important impact on the health
and well-being of Americans.”” Kanter also said that the
RFI “will enable the agencies to accurately understand
the modern market realities of the health care industry
and forcefully enforce the law against unlawful deals.
Hearing from patients, workers and market participants
will be critical in developing future enforcement and
policy efforts relating to consolidation in the health care
sector.”® FTC Chair, Lina Khan, added that “when
private equity firms buy out healthcare facilities only to
slash staffing and cut quality, patients lose out.”*® Khan
also stated that “through this inquiry, the FTC will
continue scrutinizing private equity roll-ups, strip-and-
flip tactics and other financial plays that can enrich
executives but leave the American public worse off.”?°

Historically, lawmakers, judges and regulators have
found it difficult to scrutinize PE transactions (and the
motivations behind them) due to their transactional and
organizational complexity.?* However, recent efforts to
increase transparency in healthcare may make it easier to
decipher — and challenge — these transactions. As PE’s
involvement in the U.S. healthcare system grows,
regulatory scrutiny and enforcement will likely (continue
to) follow.
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HEALTH CAPITAL CONSULTANTS (HCC), where he focuses on the areas
of valuation and financial analysis for hospitals, physician practices, and other
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over 2,000 transactions and joint ventures. Mr. Zigrang is also considered an
expert in the field of healthcare compensation for physicians, executives and other
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Mr. Zigrang is the co-author of “The Adviser’s Guide to Healthcare - 2nd
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also holds the Accredited Senior Appraiser (ASA) designation from the American Society of Appraisers,
where he has served as President of the St. Louis Chapter. He is also a member of the America Association
of Provider Compensation Professionals (AAPCP), AHLA, AICPA, NACVA, NSCHBC, and, the Society of
OMS Administrators (SOMSA).

Jessica L. Bailey-Wheaton, Esq., is Senior Vice President and General Counsel
of HCC. Her work focuses on the areas of Certificate of Need (CON) preparation
and consulting, as well as project management and consulting services related to
the impact of both federal and state regulations on healthcare transactions. In that
role, Ms. Bailey-Wheaton provides research services necessary to support certified
opinions of value related to the Fair Market Value and Commercial Reasonableness
of transactions related to healthcare enterprises, assets, and services.

Additionally, Ms. Bailey-Wheaton heads HCC’s CON and regulatory consulting
service line. In this role, she prepares CON applications, including providing
services such as: health planning; researching, developing, documenting, and
reporting the market utilization demand and “need” for the proposed services in the
subject market service area(s); researching and assisting legal counsel in meeting
regulatory requirements relating to licensing and CON application development;
and, providing any requested support services required in litigation challenging
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rules or decisions promulgated by a state agency. Ms. Bailey-Wheaton has also been engaged by both state
government agencies and CON applicants to conduct an independent review of one or more CON applications
and provide opinions on a variety of areas related to healthcare planning. She has been certified as an expert in
healthcare planning in the State of Alabama.

Ms. Bailey-Wheaton is the co-author of numerous peer-reviewed and industry articles in publications such
as: The Health Lawyer (American Bar Association); Physician Leadership Journal (American Association
for Physician Leadership); The Journal of Vascular Surgery; St. Louis Metropolitan Medicine; Chicago
Medicine; The Value Examiner (NACVA); and QuickRead (NACVA). She has previously presented
before the American Bar Association (ABA), the American Health Law Association (AHLA), the National
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Business Consultants (NSCHBC), and the American College of Surgeons (ACS).

Fw 5 Janvi R. Shah, MBA, MSF, serves as Senior Financial Analyst of HCC. Mrs. Shah

: ~ | holds a M.S. in Finance from Washington University Saint Louis. She develops
fair market value and commercial reasonableness opinions related to healthcare
|| enterprises, assets, and services. In addition she prepares, reviews and analyzes
forecasted and pro forma financial statements to determine the most probable
future net economic benefit related to healthcare enterprises, assets, and services
J and applies utilization demand and reimbursement trends to project professional
medical revenue streams and ancillary services and technical component (ASTC)
revenue streams.
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