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Is the Return of Physician-Owned Hospitals Imminent?

Recent congressional actions and a white paper authored
by officials from the Department of Justice (DOJ),
Federal Trade Commission (FTC), and the American
Medical Association (AMA) are pushing for the removal
of barriers for physician-owned hospitals (POHSs),
potentially paving a path by which these controversial
facilities can be established and expanded going forward.

Approximately 250 hospitals across the U.S. are
completely or partially physician owned (comprising less
than 5% of all hospitals).! These POHs can offer a variety
of services, from general care to specialty services such
as cardiovascular or orthopedic care, known as “focused
factories.” Over the past several decades, healthcare
providers and policymakers have claimed that POHs
have a negative impact on the healthcare industry,
arguing that: (1) POHs “cherry-pick” the most profitable
patients; (2) the quality of care provided at POHSs is
substandard; and, (3) conflicts of interest exist due to the
financial incentive for physician owners to refer patients
to their POHs.?2 Such concerns have led to policies
restricting the purview of POHSs in their communities,
such as limiting the application of POH exceptions in the
Stark Law and the Anti-Kickback Statute, and most
recently, the Patient Protection and Affordable Care
Act’s (ACA’s) prohibition on new or expanded POHs.2

However, the negative outlook on POHs seems to have
softened in recent years, as studies have been published
challenging the claims asserted above,* and the
government has turned its focus to promoting
competition in the healthcare sector. This focus has
manifested through a number of strategic moves in the
healthcare antitrust space over the past couple of years.
As discussed in other Health Capital Topics articles:

e The Biden Administration has issued numerous
executive orders to promote competition,
particularly in the healthcare industry;®

e The FTC is currently reworking its merger
guidelines, which are anticipated to result in stricter
oversight;®

e  Emboldened FTC scrutiny of hospital mergers has
resulted in a number of scrapped hospital deals over
the past year or more;’

e The FTC published a policy paper and fact sheet
asserting that the use of Certificates of Public
Advantage laws (COPAs) by states in regulating
healthcare mergers can negatively impact healthcare
costs, quality of care, and hospital staff wages;® and
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e The FTC published a proposed rule that would ban
employers from imposing non-competes on their
employees.®

The report, a draft of which was released on February 5,
2023 and has not been peer reviewed,’® seeks to
maximize the government’s increasing focus on
healthcare competition by offering “a competition policy
perspective that focuses on restrictions on market
competition created by the recent ban on POH growth
and expansion.”! Specifically, the authors assert that the
entry of more POHSs in the healthcare market would
promote:

e “Care delivery innovation and the
development of specialized care models —
Physicians are well-positioned to innovate in
care delivery, redesigning care around a
specific area of medicine or process...

e  Workforce recruiting and retention — Giving
physicians an ownership stake, akin to
employee stock ownership plan models, can
improve recruiting and retention

e Combatting monopsony power in labor
markets — POHs present a counterweight to
rising physician corporate employment and
hospital monopsony power in labor markets,
leading to increased competition in markets
for physician services

e Increased patient choices for medical services
— An increased number of community
hospitals in addition to the development of

specialty ~ hospitals  would increase
competition, driving down prices and raising
quality  through price and non-price
competition

e Increased competition in hospital service
markets — Increased price, quality, and
innovation for hospital services serving
patients and for payors constructing networks
including hospital services.”*?

Citing the above, as well as “decades of research
demonstrating that competition results in lower costs,
improved quality, and greater innovation,” the report
concludes by urging Congress to repeal the ban on
POHs.®
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On February 21, 2023, Senators Bill Cassidy (R-La.) and
James Lankford (R-OKla.), both of whom are physicians,
introduced the Patient Access to Higher Quality Health
Care Act (cosigned by ten additional senators), to rescind
the ACA’s ban on the creation and expansion of POHs.'
A similar bill is expected to be introduced in the House
of Representatives.!®> Senators Cassidy and Lankford
stated that “[1]ifting this ban will increase competition
among hospitals, decrease costs, and expand access to
quality care for more Americans, especially those with
Medicare and Medicaid.”*6

Physician-Led Healthcare for America (formerly known
as Physician Hospitals of America), a trade association
for  physician-owned  hospitals, applauded the
introduction of the bill, stating that “[n]Jow more than
ever, we need to introduce competition into our
healthcare market in order to help reverse the dramatic
cost escalations and hospital bed insufficiencies being
exacerbated by our health system rapidly consolidating
into monopsonies.”*’ Similarly, the American Medical
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Association (AMA) underlined the need for such a bill:
“Physician-led hospitals meet community needs by
focusing on the most important relationship in health
care—the patient-physician relationship. Yet, the
combination of current law and hospital consolidation is
making these success stories rare....After witnessing
hospital closures—especially in rural areas—patients
must wonder what Congress is doing about it.”*8
Conversely, the American Hospital Association (AHA)
expressed its opposition to the bill, asserting that
“Congress should maintain current law; preserve the ban
on physician self-referrals to new physician-owned
hospitals; and retain restrictions on the growth of existing
physician-owned hospitals.”*®

Whether these moves by Congress and DOJ and FTC
officials are sufficient to result in a reversal of laws that
are over a decade old remains to be seen. But if the ban
on POHs is ultimately repealed, it could be a paradigm
change in the U.S. healthcare delivery system.

NCOMPETE/convert_noncompete-proposed-rule-topics-
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Todd A. Zigrang, MBA, MHA, FACHE, CVA, ASA, ABYV, is the President of
HEALTH CAPITAL CONSULTANTS (HCC), where he focuses on the areas
of valuation and financial analysis for hospitals, physician practices, and other
healthcare enterprises. Mr. Zigrang has over 25 years of experience providing
valuation, financial, transaction and strategic advisory services nationwide in
over 2,000 transactions and joint ventures. Mr. Zigrang is also considered an
expert in the field of healthcare compensation for physicians, executives and other
professionals.

Mr. Zigrang is the co-author of “The Adviser’s Guide to Healthcare - 2nd
Edition” [AICPA - 2015], numerous chapters in legal treatises and anthologies,
and peer-reviewed and industry articles such as: The Guide to Valuing Physician
. Compensation and Healthcare Service Arrangements (BVR/AHLA); The
=4 ® % Accountant’s Business Manual (AICPA); Valuing Professional Practices and
Licenses (Aspen Publishers); Valuation Strategies,; Business Appraisal Practice;
and, NACVA QuickRead. Additionally, Mr. Zigrang has served as faculty before professional and trade
associations such as the American Society of Appraisers (ASA); the National Association of Certified Valuators
and Analysts (NACVA); the American Health Lawyers Association (AHLA); the American Bar Association
(ABA); the Association of International Certified Professional Accountants (AICPA); the Physician Hospitals
of America (PHA); the Institute of Business Appraisers (IBA); the Healthcare Financial Management
Association (HFMA); and, the CPA Leadership Institute.

Mr. Zigrang holds a Master of Science in Health Administration (MHA) and a Master of Business Administration
(MBA) from the University of Missouri at Columbia. He is a Fellow of the American College of Healthcare
Executives (FACHE) and holds the Certified Valuation Analyst (CVA) designation from NACVA. Mr. Zigrang
also holds the Accredited Senior Appraiser (ASA) designation from the American Society of Appraisers,
where he has served as President of the St. Louis Chapter. He is also a member of the America Association
of Provider Compensation Professionals (AAPCP), AHLA, AICPA, NACVA, NSCHBC, and, the Society of
OMS Administrators (SOMSA).

Jessica L. Bailey-Wheaton, Esq., is Senior Vice President and General Counsel
of HCC. Her work focuses on the areas of Certificate of Need (CON) preparation
and consulting, as well as project management and consulting services related to
the impact of both federal and state regulations on healthcare transactions. In that
role, Ms. Bailey-Wheaton provides research services necessary to support certified
opinions of value related to the Fair Market Value and Commercial Reasonableness
of transactions related to healthcare enterprises, assets, and services.

Additionally, Ms. Bailey-Wheaton heads HCC’s CON and regulatory consulting
service line. In this role, she prepares CON applications, including providing
services such as: health planning; researching, developing, documenting, and
reporting the market utilization demand and “need” for the proposed services in the
subject market service area(s); researching and assisting legal counsel in meeting
@ % regulatory. r.equirements relating to licensigg and CQN a.ppli.c.atio.n developme-nt;

and, providing any requested support services required in litigation challenging
rules or decisions promulgated by a state agency. Ms. Bailey-Wheaton has also been engaged by both state
government agencies and CON applicants to conduct an independent review of one or more CON applications
and provide opinions on a variety of areas related to healthcare planning. She has been certified as an expert in
healthcare planning in the State of Alabama.

Ms. Bailey-Wheaton is the co-author of numerous peer-reviewed and industry articles in publications such as:
The Health Lawyer; Physician Leadership Journal, The Journal of Vascular Surgery; St. Louis Metropolitan
Medicine; Chicago Medicine; The Value Examiner; and QuickRead. She has previously presented before the
ABA, the NACVA, and the NSCHBC. She serves on the editorial boards of NACVA’s QuickRead and AHLA’s
Journal of Health & Life Sciences Law.

Janvi R. Shah, MBA, MSF, serves as Senior Financial Analyst of HCC. Mrs. Shah
holds a M.S. in Finance from Washington University Saint Louis. She develops
fair market value and commercial reasonableness opinions related to healthcare
| enterprises, assets, and services. In addition she prepares, reviews and analyzes
forecasted and pro forma financial statements to determine the most probable
future net economic benefit related to healthcare enterprises, assets, and services
and applies utilization demand and reimbursement trends to project professional
medical revenue streams and ancillary services and technical component (ASTC)
revenue streams.
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