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On January 13, 2023, the U.S. Supreme Court agreed to 

resolve a circuit split related to the False Claims Act 

(FCA) in granting certiorari in two lawsuits. The decision 

is expected to be the most significant development for the 

FCA in recent history, as it will finally resolve the 

necessary state of mind needed to violate the FCA.1 This 

Health Capital Topics article will discuss the FCA, the 

two cases being decided by the Supreme Court, and 

potential implications for stakeholders.  

In 1863, the FCA (a federal statute) was enacted in 

response to fraud committed by a defense contractor 

during the Civil War.2 The FCA established that any 

person who knowingly submitted false claims to the 

government was liable for double the government’s 

damages, plus a penalty; since its enactment, the law has 

been amended several times. Now, violators are liable for 

treble damages, along with a penalty linked to inflation.3 

Not only does the FCA give the U.S. government the 

ability to pursue fraud, it also enables private citizens to 

file suit on behalf of the federal government through what 

is known as a “qui tam” or “whistleblower” suit.4 

For one to be held liable under the FCA, the perpetrator 

must act with “scienter,” i.e., “knowingly,” which is 

defined as acting with actual knowledge, deliberate 

ignorance, or in reckless disregard to the truth or falsity 

of the information.5 Notably, “specific intent to defraud” 

is not required.6 Defendants in such cases will often argue 

that their interpretation of complex statutes and 

regulations was reasonable, and not rising to the level of 

scienter.7 

In deciding on the necessary state of mind required for 

liability under the FCA, the Supreme Court will review 

the lower court decisions of two cases: Schutte v. 

SuperValu and Proctor v. Safeway.8 In Schutte v. 

SuperValu, two private citizen plaintiffs allege that 

SuperValu, a grocery store chain with 2,500 locations, 

knowingly submitted false payment claims to federal 

healthcare programs, and incorrectly reported drug 

prices.9 SuperValu had implemented a price matching 

program for customers, but they did not report the price 

match amounts as their customary pricing, violating 

Medicaid regulations. A lower court ruled that the 

plaintiffs failed to prove the element of “scienter,” i.e., 

they failed to demonstrate that SuperValu had an 

objectively unreasonable interpretation of the reporting 

requirement.10  

In Proctor v. Safeway, the qui tam plaintiff alleged that 

Safeway, a grocery chain with over 900 locations, 

reported retail prices to government healthcare programs 

for certain drugs when customers actually paid less 

through price-matching and discounts.11 In Safeway, 

lower courts ruled against the plaintiff, finding they had 

failed to prove the element of “scienter,” and affirmed 

that Safeway had not acted in disregard to regulations and 

the grocery chain’s interpretation of the law was 

objectively reasonable.12 

Stakeholders will be closely watching the Supreme 

Court’s analysis and ultimate decision as to whether a 

defendant’s belief or understanding about the lawfulness 

of its conduct is relevant in determining whether the 

defendant knowingly violated the FCA. Previous legal 

rulings have established that defendants can avoid 

liability under the FCA as long as the defendant could 

prove an “objectively reasonable” interpretation of the 

law they are accused of violating.13 The Department of 

Justice (DOJ) has expressed concern that if the Supreme 

Court finds that the Safeway and SuperValu defendants 

interpreted the law with objective reasonability, 

defendants in future litigation could potentially escape 

FCA liability.14 On the other hand, if the Supreme Court 

rejects the standard set by the lower courts (that plaintiffs 

had failed to prove that the defendants had an objectively 

unreasonable interpretation of the law) and the “objective 

reasonability” shield is removed, it will become harder 

for defendants to argue that they did not possess the 

requisite knowledge (regardless of whether or not their 

actions were objectively reasonable), and clearing the 

path for the Department of Justice to reach FCA 

judgments and settlements, ultimately increasing 

recovery amounts. 15  In fiscal year 2022 alone, $2.2 

billion was recovered through false claims and fraud 

($1.7 billion of which was related to healthcare 

matters).16  

Oral arguments for the two cases are scheduled for April 

18, 2023.17 Regardless of the outcome, stakeholders can 

expect that such a ruling from the Supreme Court will 

significantly impact future FCA cases18 and could even 

prompt amendments to the FCA, potentially changing the 

way federal agencies and government contractors may 

issue any guidance.19 
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Janvi R. Shah, MBA, MSF, serves as Senior Financial Analyst of HCC. Mrs. Shah 
holds a M.S. in Finance from Washington University Saint Louis. She develops 
fair market value and commercial reasonableness opinions related to healthcare 
enterprises, assets, and services. In addition she prepares, reviews and analyzes 
forecasted and pro forma financial statements to determine the most probable 
future net economic benefit related to healthcare enterprises, assets, and services 
and applies utilization demand and reimbursement trends to project professional 
medical revenue streams and ancillary services and technical component (ASTC) 
revenue streams.

Jessica L. Bailey-Wheaton, Esq., is Senior Vice President and General Counsel 
of  HCC. Her work focuses on the areas of Certificate of Need (CON) preparation 
and consulting, as well as project management and consulting services related to 
the impact of both federal and state regulations on healthcare transactions. In that 
role, Ms. Bailey-Wheaton provides research services necessary to support certified 
opinions of value related to the Fair Market Value and Commercial Reasonableness 
of transactions related to healthcare enterprises, assets, and services.
Additionally, Ms. Bailey-Wheaton heads HCC’s CON and regulatory consulting 
service line. In this role, she prepares CON applications, including providing 
services such as: health planning; researching, developing, documenting, and 
reporting the market utilization demand and “need” for the proposed services in the 
subject market service area(s); researching and assisting legal counsel in meeting 
regulatory requirements relating to licensing and CON application development; 
and, providing any requested support services required in litigation challenging 

rules or decisions promulgated by a state agency. Ms. Bailey-Wheaton has also been engaged by both state 
government agencies and CON applicants to conduct an independent review of one or more CON applications 
and provide opinions on a variety of areas related to healthcare planning. She has been certified as an expert in 
healthcare planning in the State of Alabama.
Ms. Bailey-Wheaton is the co-author of numerous peer-reviewed and industry articles in publications such as: 
The Health Lawyer; Physician Leadership Journal; The Journal of Vascular Surgery; St. Louis Metropolitan 
Medicine; Chicago Medicine; The Value Examiner; and QuickRead. She has previously presented before the 
ABA, the NACVA, and the NSCHBC.  She serves on the editorial boards of NACVA’s QuickRead and AHLA’s 
Journal of Health & Life Sciences Law. 
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Todd A. Zigrang, MBA, MHA, FACHE, CVA, ASA, ABV, is the President of  
HEALTH CAPITAL CONSULTANTS (HCC), where he focuses on the areas 
of valuation and financial analysis for hospitals, physician practices, and other 
healthcare enterprises. Mr. Zigrang has over 25 years of experience providing 
valuation, financial, transaction and strategic advisory services nationwide in 
over 2,000 transactions and joint ventures.  Mr. Zigrang is also considered an 
expert in the field of healthcare compensation for physicians, executives and other 
professionals.
Mr. Zigrang is the co-author of “The Adviser’s Guide to Healthcare - 2nd 
Edition” [AICPA - 2015], numerous chapters in legal treatises and anthologies, 
and peer-reviewed and industry articles such as: The Guide to Valuing Physician 
Compensation and Healthcare Service Arrangements (BVR/AHLA); The 
Accountant’s Business Manual (AICPA); Valuing Professional Practices and 
Licenses (Aspen Publishers); Valuation Strategies; Business Appraisal Practice; 

and, NACVA QuickRead. Additionally, Mr. Zigrang has served as faculty before professional and trade 
associations such as the American Society of Appraisers (ASA); the National Association of Certified Valuators 
and Analysts (NACVA); the American Health Lawyers Association (AHLA); the American Bar Association 
(ABA); the Association of International Certified Professional Accountants (AICPA); the Physician Hospitals 
of America (PHA); the Institute of Business Appraisers (IBA); the Healthcare Financial Management 
Association (HFMA); and, the CPA Leadership Institute. 
Mr. Zigrang holds a Master of Science in Health Administration (MHA) and a Master of Business Administration 
(MBA) from the University of Missouri at Columbia. He is a Fellow of the American College of Healthcare 
Executives (FACHE) and holds the Certified Valuation Analyst (CVA) designation from NACVA. Mr. Zigrang 
also holds the Accredited Senior Appraiser (ASA) designation from the American Society of Appraisers, 
where he has served as President of the St. Louis Chapter. He is also a member of the America Association 
of Provider Compensation Professionals (AAPCP), AHLA, AICPA, NACVA, NSCHBC, and, the Society of 
OMS Administrators (SOMSA).
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