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Public Health Emergency Will End in May 2023

On January 30, 2023, President Joseph Biden announced
that the public health emergency (PHE) and national
emergency declaration related to the COVID-19
pandemic will finally end on May 11, 2023, after being
in place for over three years.! This Health Capital Topics
article will discuss the changes that will take place after
both declarations cease, and the implications for
stakeholders.

The PHE was declared by the Secretary of Health and
Human Services (HHS) on January 31, 2020, and was
extended every 90 days thereafter.? The PHE granted the
federal government temporary powers to help alleviate
the effects of the pandemic, particularly in the healthcare
sector.® Subsequent to the PHE, then-President Donald
Trump issued a COVID-19 national emergency
declaration, a separate declaration from the PHE, on
March 13, 2020.* The ultimate end date of both of these
declarations was purposefully selected by The White
House, with a specific goal of giving at least a 60-day
advance notice of the PHE’s end to healthcare providers,
rather than abruptly ending this declaration, which could
have created chaos and uncertainty throughout the
healthcare system.®

With the end of the PHE and national emergency
declaration, all of the regulatory waivers and flexibilities
that were granted (CMS has “a 47-page list of blanket
waivers that have been in effect during the emergency”®)
are set to expire, and most flexibilities granted by the
declarations will end.” The declarations provided the
federal government additional power to waive and
modify regulatory requirements in a variety of areas,
including private health insurance, Medicare, and
Medicaid.2 Some of the major policies due to go away on
May 11, 2023, at the end of the national emergency
declaration and PHE, are listed below:

e During the COVID-19 pandemic, states were
not allowed to remove Medicaid enrollees from
their rosters, even if the enrollee was no longer
Medicaid-eligible. Beginning May 12, 2023,
states will be able to proceed with Medicaid
redetermination. HHS expects this
redetermination will result in 15 million
Americans losing Medicaid benefits.

©HEALTH CAPITAL CONSULTANTS

e Portions of the Anti-Kickback Statute and Stark
Law were waived during the PHE to ensure care
accessibility for Medicare and Medicaid
beneficiaries. The waivers allowed hospitals to,
among other things, compensate physicians
above fair market value, e.g., provide hazard
pay, and deliver other, additional benefits.

e The Centers for Medicare and Medicaid
Services (CMS) waived requirements for
hospital discharge planning during the PHE, and
allowed hospitals significant administrative
flexibility such as extended timelines for
completing medical records and increasing the
use of verbal orders.

e Hospitals were allowed to render patient care in
locations beyond the hospital facility (i.e., at
alternate care sites), as long as approval was
gained from the state in which the hospital was
located.

o Beneficiaries were not required to be admitted
to the hospital for at least three days before
Medicare would cover subsequent skilled
nursing home stays.

e The Drug Enforcement Agency (DEA) allowed
providers the flexibility to prescribe controlled
substances through telehealth, which boosted
care in rural areas.® However, the DEA is
working to make some of these flexibilities
permanent. On February 27, 2023, the agency
published a proposed rule that, if finalized,
would establish two new limited exceptions for
the telemedicine prescribing of controlled
substances without a prior in-person exam.

In addition to the waivers and flexibilities ending
with the PHE, other policies were extended for a
certain period of time beyond the PHE through acts
of Congress or by the Biden Administration,
including those listed below:

e The New COVID-19 Treatments Add-on
Payment (NCTAP), the add-on Medicare
payment for new treatments surrounding
COVID-19, is expected to lapse at the end of the
2023 fiscal year.

(Continued on next page)



e During the PHE, Medicare beneficiaries were
able to receive telehealth services anywhere, not
just in rural settings. Telehealth visits were able
to be provided through smartphones in lieu of
audio and visual capable equipment, and
beneficiaries were able to remain in their houses
for telehealth visits, without needing to step foot
in a healthcare facility. The Consolidated
Appropriations Act of 2023 extended these
flexibilities through December 31, 2024.

The Biden Administration’s announcement that the
PHE declaration will end on May 11, 2023,
prompted responses from healthcare stakeholders
such as the American Hospital Association (AHA)
and the Medical Group Management Association
(MGMA). Stacey Hughes, the AHA Executive Vice
President for Government Relations and Public
Policy, stated that the decision to end the declaration
represented progress made, but that the progress
should not end with the PHE.*? She also stated that
the AHA will work with the Biden Administration to
build on lessons learned during COVID-19, and the
organization strongly urges that many of the
flexibilities granted during the PHE be made
permanent.'* MGMA asserted their appreciation that
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the administration provided at least 90 days’ notice
prior to the conclusion of the PHE.'* Additionally,
MGMA sent a letter to the Senate and House of
Representatives committees on telehealth, urging a
permanent expansion of the telehealth services that
was enacted during the PHE.*> Suggestions from
MGMA included allowing permanent coverage of
audio-only telehealth services and eliminating in-
person requirements for mental telehealth services.*

Regardless of whether certain COVID-19 era
waivers and flexibilities are made permanent,
providers will be hard pressed to move away from
what has become common practice over the past
three years. A Premier Inc. survey of its “hospitals
and non-acute providers reveals 69 percent of
respondents are currently leveraging” these waivers
and flexibilities.*” While 80% of respondents have a
plan in place to unwind their reliance on the waivers,
more than half of those relying on waivers say they
may need 120 days or more to fully revert to pre-
COVID-19 operations.*® Therefore, whether the
U.S. healthcare delivery system actually can go back
to pre-COVID, “business as usual” operations
remains to be seen.
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and, providing any requested support services required in litigation challenging
rules or decisions promulgated by a state agency. Ms. Bailey-Wheaton has also been engaged by both state
government agencies and CON applicants to conduct an independent review of one or more CON applications
and provide opinions on a variety of areas related to healthcare planning. She has been certified as an expert in
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