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The four-part HC Topics Series: CON Law will provide 

an in-depth examination of Certificate of Need (CON) 

programs and their impact on the healthcare industry.  

The first installment provided an overview of states’ 

CON programs and the history of their development, 

and Part II discussed the current state of CON 

regulations.  Part III evaluates CON programs against 

the changing landscape of the healthcare industry, and 

Part IV will examine the impact of the Patient 

Protection and Affordable Care Act (ACA) on CON 

programs. 

Last month’s installment of the HC Topics Series: CON 

Law discussed the current state of CON programs across 

the country and how, despite evidence that such 

regulations are ineffective at controlling healthcare 

costs, most states still restrict the supply of at least some 

healthcare facilities, technologies, and services.  In 

addition to cost-control justifications, proponents of 

CON regulations argue that these restrictions help many 

facilities cross-subsidize care to indigent patients, as 

well as promote quality and access to care.
1
  However, 

changes to the healthcare industry with respect to 

provider reimbursement and healthcare delivery may 

have fundamentally altered markets, at least partially 

invalidating these justifications and potentially 

transforming CON regulations into competitive barriers 

to entry that do more harm than good.  This month’s 

installment will explore the relationship between CON 

programs and the changing landscape of the healthcare 

industry. 

When CON laws originated, the primary driver was the 

“cost-plus” form of reimbursement utilized by the 

federal government and private payors, by which 

providers were incentivized to unnecessarily expand in 

exchange for greater reimbursement, thereby increasing 

healthcare costs in the process.
2
  CON laws were 

intended to correct for this problem and stem the 

“medical arms race” that had ensued.
3
  However, the 

adoption of the Medicare inpatient prospective payment 

system (IPPS) in the 1980s eliminated the 

reimbursement incentive for providers to expand, and 

the market forces of managed care in the 1990s played a 

significant role in correcting for excess capacity.
4
  The 

National Health Planning and Resources Development 

Act of 1974, which had made federal Medicaid funds 

contingent on states’ implementation of CON programs, 

was repealed in 1986, eliminating an additional financial 

and regulatory justification for these restrictions.
5
  As 

provider reimbursement shifts away from volume-based, 

fee-for-service (FFS) mechanisms toward value-driven 

forms, some CON proponents believe these restrictions 

will be less necessary moving forward.
6
 

In addition to the argument that CON programs are no 

longer necessary to or effective at controlling costs, 

there is a growing consensus that these restrictions 

actually drive up the cost of healthcare instead.  

Incumbent providers are protected from the competition 

that new entrants would bring, and as a result, these 

providers are not incentivized to lower costs or deliver 

more efficient care, and the exclusion of new 

competitors from a market keeps the supply of 

healthcare facilities and services below a competitive 

level.
7
   Many proponents argue that CON restrictions in 

lucrative healthcare service markets allow incumbent 

providers to realize profits by which they can cross-

subsidize indigent patients’ care, and some have 

observed that “this method of financing indigent care 

may be preferred by legislators who do not want to face 

the political consequences of raising taxes to pay for the 

service[.]”
8
  However, evidence suggests that the 

protection of this ability to cross-subsidize may be 

unnecessary, as new competition does not impede 

community hospitals in the fulfillment of their charitable 

missions.
9
  This is largely due to the fact that specialty 

hospitals, long known for their “cherry picking” of more 

favorably reimbursed procedures, are generally 

emerging in geographic areas where they are competing 

for new patients (attributable to population growth), 

rather than luring existing patients away from 

community hospitals.
10

   

Although CON proponents argue these restrictions 

enhance access and quality, the exclusion that results 

from CON regulations may also keep competitors who 

can provide higher quality services or more innovative 

technology from entering markets, which in turn 

negatively impacts consumers’ access to care and 

quality of care received.
11

  Additionally, the length of 

CON application and appeal processes can delay the 

adoption of advanced technology, which limits patient 

choice and can also negatively impact some providers’ 

ability to recruit specialist physicians.
12

  Though the 

effect of CON regulations on quality of care is highly 

debated, there is some evidence to suggest that these 

restrictions may have the potential to improve access to 

care for underserved populations.
13

  However, the 

Department of Justice (DOJ), one of the two federal 
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agencies responsible for protecting and promoting 

competition in the healthcare industry, contends that these 

objectives can also be achieved through means that do not 

restrict competition.
14

 

From the provider perspective, hospitals tend to view 

CON restrictions favorably when they serve to exclude 

physician-owned facilities from entering a market, but 

may take steps to circumvent the CON application process 

where their own expansion is concerned.
15

 Hospitals may 

shift their growth into areas that escape their respective 

state’s regulation or limit their capital expenditures to 

avoid the threshold that triggers CON review.
16

  In 

contrast, most physicians are opposed to CON programs, 

particularly in the context of for-profit facilities, and 

medical societies commonly support the repeal of CON 

regulations.
17

  In addition to increasing the cost of 

healthcare services, many providers agree that the 

expenses related to the CON application process 

significantly increase the costs of capital projects.
18

   

In 2004, the Federal Trade Commission and the 

Department of Justice (the Agencies) issued a joint report 

recommending states examine their CON programs and 

“reconsider whether these programs best serve their 

citizens’ health care needs.”
19

  Since that time, the 

Agencies have continued to advocate that states consider 

reforming or eliminating these barriers to entry, and recent 

litigation as to the constitutionality of these restrictions 

suggests the era of CON regulation may be nearing an 

end.
20

  Next month’s installment of the CON Law Series 

will consider the impact of the Patient Protection and 

Affordable Care Act (ACA) on CON programs. 
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Robert James Cimasi, MHA, ASA, FRICS, MCBA, AVA, CM&AA, serves 

as Chief Executive Officer of HEALTH CAPITAL CONSULTANTS (HCC), a 

nationally recognized healthcare financial and economic consulting firm 

headquartered in St. Louis, MO, serving clients in 49 states since 1993.        

Mr. Cimasi has over thirty years of experience in serving clients, with a 

professional focus on the financial and economic aspects of healthcare service 

sector entities including: valuation consulting and capital formation services; 

healthcare industry transactions including joint ventures, mergers, acquisitions, 

and divestitures; litigation support & expert testimony; and, certificate-of-need 

and other regulatory and policy planning consulting. 
 

Mr. Cimasi holds a Masters in Health Administration from the University of Maryland, as well as 

several professional designations: Accredited Senior Appraiser (ASA – American Society of 

Appraisers); Fellow Royal Intuition of Chartered Surveyors (FRICS – Royal Institute of Chartered 

Surveyors); Master Certified Business Appraiser (MCBA – Institute of Business Appraisers); 

Accredited Valuation Analyst (AVA – National Association of Certified  Valuators and Analysts); and, 

Certified Merger & Acquisition Advisor (CM&AA – Alliance of Merger & Acquisition Advisors). He 

has served as an expert witness on cases in numerous courts, and has provided testimony before federal 

and state legislative committees. He is a nationally known speaker on healthcare industry topics, the 

author of several books, the latest of which include: “Accountable Care Organizations: Value Metrics 

and Capital Formation” [2013 - Taylor & Francis, a division of CRC Press], “The Adviser’s Guide to 

Healthcare” – Vols. I, II & III [2010 – AICPA], and “The U.S.  Healthcare Certificate of Need 

Sourcebook” [2005 - Beard Books]. His most recent book, entitled "Healthcare Valuation: The 

Financial Appraisal of Enterprises, Assets, and Services" will be published by John Wiley & Sons in 

the Fall of 2013. 
 

Mr. Cimasi is the author of numerous additional chapters in anthologies; books, and legal treatises; 

published articles in peer reviewed and industry trade journals; research papers and case studies; and, is 

often quoted by healthcare industry press. In 2006, Mr. Cimasi was honored with the prestigious 

“Shannon Pratt Award in Business Valuation” conferred by the Institute of Business Appraisers.       

Mr. Cimasi serves on the Editorial Board of the Business Appraisals Practice of the Institute of 

Business Appraisers, of which he is a member of the College of Fellows. In 2011, he was named a 

Fellow of the Royal Institution of Chartered Surveyors (RICS). 

 

Todd A. Zigrang, MBA, MHA, ASA, FACHE, is the President of HEALTH 

CAPITAL CONSULTANTS (HCC), where he focuses on the areas valuation and 

financial analysis for hospitals and other healthcare enterprises. Mr. Zigrang 

has significant physician integration and financial analysis experience, and has 

participated in the development of a physician-owned multi-specialty MSO and 

networks involving a wide range of specialties; physician-owned hospitals, as 

well as several limited liability companies for the purpose of acquiring acute 

care and specialty hospitals, ASCs and other ancillary facilities; participated in 

the evaluation and negotiation of managed care contracts, performed and 

assisted in the valuation of various healthcare entities and related litigation 

support engagements; created pro-forma financials; written business plans; conducted a range of 

industry research; completed due diligence practice analysis; overseen the selection process for 

vendors, contractors, and architects; and, worked on the arrangement of financing. 
  

Mr. Zigrang holds a Master of Science in Health Administration and a Masters in Business 

Administration from the University of Missouri at Columbia. He is a Fellow of the American College 

of Healthcare Executives, and serves as President of the St. Louis Chapter of the American Society of 

Appraisers (ASA). He has co-authored “Research and Financial Benchmarking in the Healthcare 

Industry” (STP Financial Management) and “Healthcare Industry Research and its Application in 

Financial Consulting” (Aspen Publishers). He has additionally taught before the Institute of Business 

Appraisers and CPA Leadership Institute, and has presented healthcare industry valuation related 

research papers before the Healthcare Financial Management Association; the National CPA Health 

Care Adviser’s Association; Association for Corporate Growth; Infocast Executive Education Series; 

the St. Louis Business Valuation Roundtable; and, Physician Hospitals of America. 

 

Anne P. Sharamitaro, Esq., is the Executive Vice President & General 

Counsel of HEALTH CAPITAL CONSULTANTS (HCC), where she focuses on 

the areas of Certificate of Need (CON); regulatory compliance, managed care, 

and antitrust consulting. Ms. Sharamitaro is a member of the Missouri Bar and 

holds a J.D. and Health Law Certificate from Saint Louis University School of 

Law, where she served as an editor for the Journal of Health Law, published by 

the American Health Lawyers Association. Ms. Sharamitaro has presented 

healthcare industry related research papers before Physician Hospitals of 

America and the National Association of Certified Valuation Analysts and co-

authored chapters in “Healthcare Organizations: Financial Management 

Strategies,” published in 2008. 

HEALTH CAPITAL 

CONSULTANTS (HCC) is an 

established, nationally recognized 

healthcare financial and economic 

consulting firm headquartered in 

St. Louis, Missouri, with regional 

personnel nationwide. Founded in  

1993, HCC has served clients in 

over 45 states, in providing 

services  including: valuation in all 

healthcare sectors; financial 

analysis, including the  

development of forecasts, budgets 

and income distribution plans; 

healthcare provider related 

intermediary services, including 

integration, affiliation, acquisition 

and divestiture; Certificate of  

Need (CON) and regulatory 

consulting; litigation  support and 

expert witness services; and, 

industry research services for 

healthcare providers and their 

advisors. HCC’s accredited 

professionals are supported by an 

experienced research and library 

support staff to maintain a 

thorough and extensive knowledge 

of the healthcare reimbursement, 

regulatory, technological and 

competitive environment. 
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