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Appraiser Files Multiple Qui Tam Suits Against Health Systems

Healthcare entities are increasingly facing lawsuits
alleging healthcare fraud and abuse violations that are
filed by private citizens (known as qui tam relators)
under the federal False Claims Act (FCA).! As
discussed in the April 2015 Health Capital Topics
article entitled, “False Claims Act: FY 2014 in Review,”
more than half of the $5.69 billion recovered by the U.S.
Department of Justice (DOJ) under the FCA stemmed
from actions instituted by qui tam relators.? In recent
years, the trend toward an increased volume of qui tam
actions in healthcare fraud and abuse cases has
manifested with an unlikely source of potential qui tam
relators — professional appraisers. Specifically, a
commercial real estate appraiser from Tennessee has
filed two qui tam suits under the FCA against his
clients, alleging violations of the Stark Law and Anti-
Kickback Statute.® In the first case, U.S. and State of
Florida ex rel. Bingham v. HCA, Inc. (HCA case), the
U.S. District Court for the Southern District of Florida
is considering whether or not to dismiss the case on
motion from the Defendant, HCA, Inc.* In the second
case, U.S. and State of Florida ex rel. Bingham v.
BayCare Health System (BayCare case), the U.S.
District Court for the Middle District of Florida upheld
the validity of the lawsuit, holding that the relator
alleged sufficiently detailed facts in his complaint to
merit continued adjudication.’

This Health Capital Topics article will first discuss the
facts and circumstances of the two lawsuits, the
allegations contained therein, and the potential impacts
of the cases on FCA litigation in the future. In addition,
this article will discuss the possible ethical implications
of appraisers filing qui tam lawsuits against their clients,
as well as the potential manner in which qui tam
lawsuits may impact the relationship between an
appraiser and their client.

Both lawsuits allege similar facts, namely, the use of
undervalued lease agreements, development contracts to
construct medical office buildings, and parking
easements between the hospital operator and a
development company; these benefits are then
transferred to the referring physicians who ultimately
occupy the buildings. In the HCA case, the relator
alleged that Hospital Corporation of America (HCA)
passed inducements to referring physicians by
“laundering” funds for lease payments through third-
party owners of newly constructed medical office
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buildings to referring physicians who occupied the
medical office buildings.® Specifically, the relator
alleged that HCA provided the following remuneration
to referring physicians in order to induce referrals:

(1) “Grossly undervalued long-term ground
leases of undeveloped hospital campus
properties” from HCA to third-party
developers, with a lease term of 99 years;’

(2) “Overly generous long-term easements and
parking rights” from HCA to the owners and
tenants of newly constructed medical office
buildings near HCA hospitals;®

(3) “Rent for space in the medical office
buildings that HCA had no intention to use”
as cover for the third-party developers before
physicians occupied the buildings;’ and,

(4) Lease provisions, which were mandated by
HCA, between the third-party developer and
the physician tenants “that provided certain
benefits for physician-tenants,”™® such as
“pro-rata portions from the property’s
operating cash flow.”*!

The complaint alleges that these relationships and the
resulting payments, which occurred in both
Independence, Missouri, and Aventura, Florida,*
violate both the Stark Law and the Anti-Kickback
Statute, and, when coupled with the submission of
claims to the federal government for reimbursement,
can serve as grounds for bringing a qui tam suit under
the FCA."™

The relator alleged similar accusations in the BayCare
case, which centered on the BayCare Health System-
owned St. Anthony’s Hospital. According to an order by
Judge Steven D. Merryday of the U.S. District Court for
the Middle District of Florida, the relator alleged
BayCare violated the Stark Law, Anti-Kickback Statute,
and FCA through the following actions:

“The alleged scheme in this qui tam action
involves  construction of medical office
buildings, common areas, walkways and
garages on the St. Anthony’s Hospital campus,
and the leasing arrangements between
BayCare proxies (the Developer/Landlord) and
the referring physicians occupying the medical
office buildings.” **

In this scheme, the relator alleged that the financial
benefits of the transaction transferred from BayCare to
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the Developer, who then transferred the benefits to the
referring physicians “to encourage [the physicians] to
make or increase referrals.”™ The  specific
remuneration at issue included the following:

(1) A “non-exclusive parking easement” from
BayCare to the Developer of the medical
office building, which was later amended to
allow referring physician parking;*

(2) “[A] rent concession to the referring
physicians” with offices at the medical office
buildings by “claiming a tax exemption for
non-exempt property;™’ and,

(3) “Valet services” on the campus of St
Anthony’s Hospital."®

Currently, both cases are pending in their respective
Florida district courts. In the HCA case, the defendant
HCA filed a motion to dismiss in the U.S. District Court
for the South District of Florida on August 17, 2015.%
The court has not yet ruled on HCA’s Motion to
Dismiss, but the court has scheduled a mediation
conference for April 12, 2016 in hopes of settling the
case.”? In the BayCare case, the U.S. District Court for
the Middle District of Florida denied BayCare’s Motion
to Dismiss on August 14, 2015, ruling that the relator
provided “some indicia of reliability” to support the
allegation that false claims for reimbursement were filed
by HCA even though the complaint does not identify a
single, specific false claim for reimbursement.?

While the two cases described above have distinct legal
nuances, particularly because the relator did not allege
any specific claims that were falsely billed to the federal
government,?? both cases pose numerous questions
regarding the role of an appraiser in an appraiser-client
relationship. Under the Uniform Standards of
Professional Appraisal Practice (USPAP), an appraiser
“must not disclose: (1) confidential information; or (2)
assignment results to anyone other than:

(1) The client;

(2) Persons specifically authorized by the client;

(3) State appraiser regulatory agencies;

(4) Third parties as may be authorized by due
process of law; or,

(5) A duly authorized professional peer review
committee except when such disclosure to a
committee would violate applicable law...”**

Similarly, under Canon 4 of the Code of Professional
Ethics for the Appraisal Institute, “It is unethical to
disclose confidential information or an analysis,
opinion, or conclusion specific to a Service to anyone
other than:

(@) The client and those persons specifically
authorized by the client;

(b) Third parties, when and to the extent that there
is a legal obligation to do so by statute,
ordinance, or court or regulatory order;

(c) Legal counsel, as reasonably necessary in the
event of actual or threatened legal or
regulatory action;
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(d) Authorized insurance representatives, for the
purpose of seeking or  maintaining
professional liability insurance coverage; and

(e) The duly authorized Investigators and peer
review or admissions committees of the
Appraisal Institute.”?*

An appraiser disclosing confidential information, not at
the behest of an official inquiry, with the potential to
receive financial gain as a qui tam relator presents a
potential challenge to the appraiser’s duty of
confidentiality under professional ethical standards,
such as USPAP and the canons of the Appraisal
Institute.  Unauthorized  disclosures may cause
irreparable harm to the reputation of the appraiser and,
if applicable, their employer. For example, one recent
website posting from the law firm McDermott Will &
Emery labeled the relator as a “serial whistleblower,”
which can serve to stigmatize a business and alert
potential clients of this reputation.”® Further, if the
appraiser signed confidentiality or nondisclosure
agreements with the client that is subject to the
unauthorized disclosure, the client may be able to
explore possible legal remedies for breach of contract.

In a broader sense, the industry-wide impact of
appraisers-turned-qui tam relators may damage the
delicate trust between third party appraisers and their
clients, encouraging health systems to be guarded in the
information and data provided to an appraiser. Any
impediments to the free flow of information between the
client and the appraiser may jeopardize the efficacy and
validity of the appraiser’s opinion.
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Robert James Cimasi, MHA, ASA, FRICS, MCBA, CVA, CM&AA, serves as Chief Executive
Officer of HEALTH CAPITAL CONSULTANTS (HCC), a nationally recognized healthcare financial
and economic consulting firm headquartered in St. Louis, MO, serving clients in 49 states since
1993. Mr. Cimasi has over thirty years of experience in serving clients, with a professional focus
on the financial and economic aspects of healthcare service sector entities including: valuation
consulting and capital formation services; healthcare industry transactions including joint ventures,
mergers, acquisitions, and divestitures; litigation support & expert testimony; and, certificate-of-
need and other regulatory and policy planning consulting.

Mr. Cimasi holds a Master in Health Administration from the University of Maryland, as well as several professional
designations: Accredited Senior Appraiser (ASA — American Society of Appraisers); Fellow Royal Institution of
Chartered Surveyors (FRICS — Royal Institution of Chartered Surveyors); Master Certified Business Appraiser
(MCBA — Institute of Business Appraisers); Accredited Valuation Analyst (AVA — National Association of Certified
Valuators and Analysts); and, Certified Merger & Acquisition Advisor (CM&AA — Alliance of Merger &
Acquisition Advisors). He has served as an expert witness on cases in numerous courts, and has provided testimony
before federal and state legislative committees. He is a nationally known speaker on healthcare industry topics, the
author of several books, the latest of which include: “Accountable Care Organizations: Value Metrics and Capital
Formation” [2013 - Taylor & Francis, a division of CRC Press], “The Adviser’s Guide to Healthcare” — Vols. |, Il &
Il [2010 — AICPA], and “The U.S. Healthcare Certificate of Need Sourcebook™ [2005 - Beard Books]; and,
"Healthcare Valuation: The Financial Appraisal of Enterprises, Assets, and Services" was published by John Wiley
& Sons in 2014. Mr. Cimasi is the co-author of the soon-to-be released “Adviser’s Guide to Healthcare — 2nd
Edition” [2015 — AICPA].

Mr. Cimasi is the author of numerous additional chapters in anthologies; books, and legal treatises; published articles
in peer reviewed and industry trade journals; research papers and case studies; and, is often quoted by healthcare
industry press. In 2006, Mr. Cimasi was honored with the prestigious “Shannon Pratt Award in Business Valuation”
conferred by the Institute of Business Appraisers. Mr. Cimasi serves on the Editorial Board of the Business
Appraisals Practice of the Institute of Business Appraisers, of which he is a member of the College of Fellows. In
2011, he was named a Fellow of the Royal Institution of Chartered Surveyors (RICS).

Todd A. Zigrang, MBA, MHA, ASA, FACHE, is the President of HEALTH CAPITAL
CONSULTANTS (HCC), where he focuses on the areas of valuation and financial analysis for
hospitals, physician practices, and other healthcare enterprises. Mr. Zigrang has over 20 years of
experience providing valuation, financial, transaction and strategic advisory services nationwide in
over 1,000 transactions and joint ventures. Mr. Zigrang is also considered an expert in the field of
healthcare compensation for physicians, executives and other professionals.

N Mr. Zigrang is the co-author of the soon-to-be released “Adviser’s Guide to Healthcare — 2nd
Edition” [2015 — AICPA], numerous chapters in legal treatises and anthologies, and peer-reviewed and industry
articles such as: The Accountant’s Business Manual (AICPA); Valuing Professional Practices and Licenses (Aspen
Publishers); Valuation Strategies; Business Appraisal Practice; and, NACVA QuickRead. Additionally, Mr. Zigrang
has served as faculty before professional and trade associations such as the American Society of Appraisers (ASA);
the National Association of Certified Valuators and Analysts (NACVA); Physician Hospitals of America (PHA); the
Institute of Business Appraisers (IBA); the Healthcare Financial Management Association (HFMA); and, the CPA
Leadership Institute.

Mr. Zigrang holds a Master of Science in Health Administration (MHA) and a Master of Business Administration
(MBA) from the University of Missouri at Columbia. He is a Fellow of the American College of Healthcare
Executives (FACHE) and holds the Accredited Senior Appraiser (ASA) designation from the American Society of
Appraisers, where he has served as President of the St. Louis Chapter, and is current Chair of the ASA Healthcare
Special Interest Group (HSIG).

John R. Chwarzinski, MSF, MAE, is Senior Vice President of HEALTH CAPITAL CONSULTANTS
(HCC). Mr. Chwarzinski holds a Master’s Degree in Economics from the University of Missouri —
St. Louis, as well as, a Master’s Degree in Finance from the John M. Olin School of Business at
Washington University in St. Louis. Mr. Chwarzinski’s areas of expertise include advanced
statistical analysis, econometric modeling, as well as, economic and financial analysis.

Jonathan T. Wixom, MBA, is Vice President of HEALTH CAPITAL CONSULTANTS (HCC). Mr.
Wixom holds a Master of Business Administration degree from Washington University, a Bachelor
of Arts in Economics from St. Louis University, and a Bachelor of Science in Business
Administration from St. Louis University. Mr. Wixom’s areas of expertise include valuation
consulting, financial analysis, due diligence, and financial modeling. He is a member of the St.
Louis Chapter of the American Society of Appraisers, as well as a Level 11l Candidate in the
Charted Financial Analyst Program.

Jessica L. Bailey-Wheaton, Esq., is Senior Counsel of HEALTH CAPITAL CONSULTANTS (HCC),
where she conducts project management and consulting services related to the impact of both
federal and state regulations on healthcare exempt organization transactions and provides research
services necessary to support certified opinions of value related to the Fair Market Value and
Commercial Reasonableness of transactions related to healthcare enterprises, assets, and services.
Ms. Bailey is a member of the Missouri and Illinois Bars and holds a J.D., with a concentration in
Health Law, from Saint Louis University School of Law, where she served as Fall Managing
Editor for the Journal of Health Law & Policy.

Kenneth J. Farris, Esq., is a Research Associate at HEALTH CAPITAL CONSULTANTS (HCC),
where he provides research services necessary to support certified opinions of value related to the
Fair Market Value and Commercial Reasonableness of transactions related to healthcare enterprises,
assets, and services, and tracks impact of federal and state regulations on healthcare exempt
organization transactions. Mr. Farris is a member of the Missouri Bar and holds a J.D. from Saint
Louis University School of Law, where she served as the 2014-2015 Footnotes Managing Editor for
the Journal of Health Law & Policy.
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