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The Pharmacy Benefits Management (PBM) sector of the 

healthcare industry may soon experience substantial 

shifts in market power, propelled in large part by recent 

lawsuits implicating one of the largest PBM 

organizations, Express Scripts, Inc. (ESI). On March 21, 

2016, Anthem, Inc. (Anthem) filed suit against ESI, 

alleging the ESI breached conditions in the Amended 

Restated Pharmacy Benefit Management Services 

Agreement (Agreement) between the companies related 

to the negotiation of “competitive benchmark pricing” for 

PBM services and products, which Anthem alleges 

amount to a $13 billion difference between current rates 

and market rates.1 Upon receiving news of the Anthem-

ESI lawsuit, shareholders of ESI filed suit against the 

PBM giant, claiming that ESI misrepresented its 

relationship with Anthem and that ESI’s lawsuit with 

Anthem led to a “precipitous decline” in ESI’s stock, 

causing economic damages to shareholders.2 These two 

lawsuits may have broader effects within the sector, as: 

(1) Anthem, ESI’s largest client in terms of 

revenue,3 may switch from ESI to another PBM 

organization;  

(2) Anthem may internalize its PBM functions, 

calling into question the value of a PBM 

organization’s negotiating power with 

pharmaceutical drug manufacturers;4 and,  

(3) Calls for transparency in the negotiation 

process between a PBM entity and drug 

manufacturers may increase.5  

This two-part Health Capital Topics series will examine 

the PBM industry, the recent lawsuits filed against ESI, 

and the ramifications of such lawsuits for both ESI and 

the PBM industry as a whole. This first installment will 

discuss the background of the PBM industry and the 

recent litigation surrounding ESI.  

Generally, PBM organizations provide services for the 

processing and paying of prescription drug claims.6 PBM 

organizations often work on behalf of health insurance 

companies, and negotiate drug prices with 

pharmaceutical manufacturers by managing the payor’s 

formulary, i.e., “a list of drugs to be covered on an 

individual’s insurance plan.”7 As part of managing the 

formulary of a payor, PBM organizations “…promise to 

generate cost ‘savings’ accrued during the PBM’s 

separate negotiations in which it negotiates rebates from 

drugmakers...”8 Other services provided by these 

organizations include:  

(1) “[P]erforming drug utilization reviews”;  

(2) “[C]ontracting with a network of 

pharmacies”;  

(3) “[O]perating mail order pharmacies and 

mail order claims”; and,  

(4) “[I]mplementing therapy or disease 

management programs.”9 

Within the PBM industry, a series of mergers and 

acquisitions worked to consolidate market power within 

a few companies.10  In 2012, ESI purchased Medco 

Health Solutions, Inc. (Medco), the then-second-largest 

PBM company, for $29 billion.11 Following ESI’s 

acquisition of Medco, Catalyst Health Solutions merged 

with SXC Health Solutions Corporation, rebranding the 

combined entity as Catamaran.12 In 2015, Rite Aid 

purchased EnvisionRX for $2 billion; and, UnitedHealth 

Group bought Catamaran for approximately $12 

billion.13 As of October 2015, the three largest PBM 

organizations, ESI, CVS Health, and UnitedHealth 

Group, held over 75 percent market share for the 

industry.14 Other, smaller PBM organizations include 

Prime Therapeutics, Humana Pharmacy Solutions, and 

MedImpact.15 This sort of market consolidation leads to 

greater leverage within the PBM sector of the healthcare 

industry.16 A PBM entity’s market share is important, as 

size is used as leverage in negotiations with 

manufacturers to obtain lower costs for pharmaceutical 

drugs.17 

The degree of stimulus for potential shifts in the 

competitive environment within the PBM industry is 

likely to hinge, in large part, on the outcome of the 

lawsuit between Anthem and ESI. Central to the dispute 

between Anthem and ESI is the amount of ESI’s potential 

cost savings generated during the negotiation stage 

between ESI and pharmaceutical drug manufacturers, as 

Anthem’s complaint alleges that ESI charged Anthem 

inflated prices for drugs, and subsequently failed to 

negotiate in good faith to lower the inflated prices.18 

Under the Agreement between ESI and Anthem, ESI was 

to provide various PBM services over a ten-year period, 

from 2009 to 2019.19 Due to the length of the contract 

term, the Agreement contains a periodic repricing 

provision to “ensure that [Anthem] is receiving 
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competitive benchmark pricing.”20 Subject to this 

repricing provision, if Anthem determines that ESI’s 

pricing does not “reflect prevailing market conditions” 

through internal market analysis or the use of third-party 

consultants,21 “Anthem shall have the ability to propose 

renegotiated pricing terms to [ESI] and [Anthem] and 

[ESI] agrees to negotiate in good faith over the proposed 

new pricing terms.”22  

Approximately one year prior to the date of the lawsuit 

filing, Anthem alleged that the company notified ESI of 

alleged price inflation and sought to negotiate lower 

prices in order to reach competitive levels.23 Thereafter, 

the lawsuit alleges that ESI failed to negotiate in good 

faith with Anthem by purposely delaying repricing 

negotiations, even after Anthem offered to pay $3.4 

billion above the competitive benchmark pricing over the 

ten-year term of the Agreement,24 and by claiming that it 

held veto power over all negotiations.25 In January 2016, 

ESI allegedly proposed to reduce its pricing for PBM 

services to Anthem by $1 billion, a level equivalent to 

eight (8) percent of the health insurer’s initial $13 billion 

reduction request to lower pricing to competitive 

benchmark standards.26 Anthem refused the offer, and 

ultimately filed suit in March 2016. According to 

Anthem’s complaint, ESI’s charges for pharmaceutical 

drugs to Anthem “…now exceed[] competitive 

benchmark pricing by approximately $13 billion, plus an 

additional approximately $1.8 billion through the post-

termination transition period” of one year.27 Anthem’s 

complaint requests the court for either: (1) a reduction of 

ESI’s pricing to competitive benchmark levels and for 

monetary damages Anthem incurred due to ESI’s 

breach;28 or, (2) to declare that Anthem is entitled to 

termination under its Agreement with ESI.29  

As news spread of Anthem’s allegations against ESI, a 

class of ESI stockholders filed a separate lawsuit against 
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misrepresenting that “its relationship with Anthem 
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Anthem and ESI when the insurer “publicly threatened to 

terminate its relationship with [ESI]” due to ESI’s 

continued refusal to negotiate competitive benchmark 

pricing with Anthem.31 The shareholders alleged that due 

to ESI’s refusals to negotiate with Anthem to lower 

inflated prices, as well as ESI’s false assurances 

regarding its relationship with Anthem, ESI’s market 

value dropped, causing its investors “significant losses 

and damages.”32 

The recent lawsuits filed against ESI may alter the 

competitive landscape in the PBM industry, as market 

commentators noted that Anthem may either build its 

own PBM organization or contract with another PBM 

organization as part of the fallout of its lawsuit with 

ESI.33 Should Anthem, which represents 14% of ESI’s 

annual revenues, shift to a new PBM, ESI may lose 

significant market share in the PBM industry. 

Additionally, PBM market commentators suggested that 

the result of this lawsuit may call into question “the value 

of a PBM’s negotiating power with pharmaceutical 

manufacturers”34 if such negotiations would not be 

reflected in agreements between PBMs and payors. 

Under this logic, the lawsuits may lead to increased 

demands for heightened transparency of a PBM entity’s 

negotiation process with drug manufacturers.35 The final 

article of this Health Capital Topics two-part series will 
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potential implications of the lawsuits on ESI and the 

PBM industry in general.  
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