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Jimmo Case Re-Review Deadline Approaching

Stemming from the settlement agreement in Jimmo v.
Sebelius, which involved allegedly improper claim
denials for skilled care reimbursable by Medicare, the
deadline for Medicare beneficiaries to have certain
claims for skilled care re-reviewed by the Centers for
Medicare & Medicaid Services (CMS) is approximately
one month away. Until July 23, 2014, CMS will accept
applications for re-review of skilled nursing facility
(SNF); home health (HH); outpatient therapy (OPT);
and, inpatient rehabilitation facility (IRT) service
claims denied by CMS between January 18, 2011, and
January 24, 2013, because of a Medicare beneficiary’s
“failure to improve or to have the potential to
improve.” The re-review deadline limits the window in
which beneficiaries and providers can recoup monies
lost due to the allegedly improper use of the
“improvement” rule of thumb by Medicare claims
contractors to deny coverage for skilled care services
when a beneficiary has little to no potential for
improvement of health status.

Medicare provides payment for SNF,* HH,* OPT,® and
IRT® services for eligible Medicare beneficiaries in need
of skilled care by nursing or physician professionals.
Medicare reimburses these services, collectively known
as “skilled care” services by CMS,’ to providers when
medical services are:

(1) Reasonable;
(2) Necessary;® and,
(3) Either of the following two requirements:
(a) “Require the skills of qualified technical or
professional health personnel...”; or,
(b) “Must be provided directly by or under the
general supervision of these skilled nursing or
skilled rehabilitation personnel to assure the safety
of the patient and to achieve the medically desired
result.”
Reimbursement for these services hinges solely on the
level of skill required of the healthcare professional in
that instance of care,”® and disregards other “rules of
thumb,” e.g., patient improvement, to determine
whether reimbursement is proper.**

In the Jimmo case, the plaintiff beneficiaries alleged that
many claims for skilled care services, consisting of
SNF, HH, OPT, and IRT services, were improperly
denied according to the “improvement standard,” a rule
of thumb allegedly used by Medicare contractors in
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making claim determinations that required beneficiaries
to show improvement in health status for their providers
to receive reimbursement from Medicare.”” The
settlement resolved these allegations through three
broad actions:

(1) Adding clarification  about  skilled care
reimbursement to various chapters within the
Medicare Benefit Policy Manual;

(2) Educating Medicare contractors and adjudicators;
skilled care providers; equipment suppliers; and,
other interested parties of these manual updates;
and,

(3) Allowing for retroactive re-review of qualifying
claims denied from January 18, 2011, through
January 23, 2014.2

The Jimmo settlement dismissed the allegations against
CMS by the class of plaintiffs, but the settlement allows
either party to file a motion of non-compliance with the
district court if the opposite party fails to abide by the
terms of the settlement.*

CMS implemented its manual revisions related to the
Jimmo settlement in January 2014.° Primarily, CMS
revised its manual to clarify that the improvement
standard should not be used to determine
reimbursement for services requiring skilled care. In its
chapter on HH services, CMS instructed its contractors
that:

“coverage of skilled nursing care or
therapy...does not turn on the presence or
absence of a patient’s potential for
improvement from the nursing care or
therapy, but rather on the patient’s need
for skilled care.”*

Similarly, ~CMS’s revised manual on SNF
reimbursement states that “skilled care may be
necessary to improve a patient’s current condition, to
maintain the patient’s current condition, or to prevent
or slow further deterioration of the patient’s
condition.”™” Each of these clarifying provisions is
matched with detailed instructions on the level of
documentation necessary to meet this definition. These
changes, which affect SNF, HH, OPT, and IRT benefits,
emphasize that skilled services “turn on the need for
skilled care — not on the ability of an individual to
improve.”*® The revisions further highlight CMS’s
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desire to avoid unapproved rules of thumb, such as the
improvement standard, in making Medicare claim
determinations.

In accordance with the Jimmo settlement,® CMS
instituted a deadline for skilled care claim re-review of
July 23, 2014. This deadline applies to Medicare
beneficiary claims that meet the following requirements:

(1) The Medicare beneficiary either:

(@) Received “skilled nursing or therapy
services” reimbursable as SNF services or
HH services; or,

(b) Received “skilled therapy services” as an
outpatient;

(2) Medicare denied reimbursement solely because of
the patient’s non-improvement or “no longer
(having) the potential to improve”;

(3) Medicare denied the claim between January 18,
2011, through January 24, 2013; and,

(4) The claims were either:

(@) Not reimbursed by Medicare or a third-
party insurer; or,

(b) Covered by Medicaid and the patients are
“personally or financially liable or subject
to recovery.”?

CMS will review claims for possible reimbursement
from qualifying Medicare beneficiaries that meet the
aforesaid requirements. In each claim review, CMS
requests that the submitting parties submit a “Request
for Review” form provided by CMS, as well as provide
documentation of “additional evidence” in support of
their claim for reimbursement.*

From the present until July 23, 2014, CMS will re-
review submissions on qualifying claims dated between
January 18, 2011, and January 23, 2013. Forms to
submit a re-review can be found on CMS’s website, and
all submissions must be sent to CMS by fax or mail
based on the address listed on the form. 2 CMS will
then send the claim to Q2 Administrators, a qualified
independent contractor for CMS, to review the
submissions.?®
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HEALTH CAPITAL
CONSULTANTS (HCC) is an
established, nationally recognized
healthcare financial and economic
consulting firm headquartered in
St. Louis, Missouri, with regional
personnel nationwide. Founded in
1993, HCC has served clients in
over 45 states, in providing
services including: valuation in all
healthcare sectors; financial
analysis, including the
development of forecasts, budgets
and income distribution plans;
healthcare provider related
intermediary services, including
integration, affiliation, acquisition
and divestiture; Certificate of
Need (CON) and regulatory
consulting; litigation support and
expert witness services; and,
industry research services for
healthcare providers and their
advisors. HCC’s accredited
professionals are supported by an
experienced research and library
support staff to maintain a
thorough and extensive knowledge
of the healthcare reimbursement,
regulatory, technological and
competitive environment.
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Robert James Cimasi, MHA, ASA, FRICS, MCBA, CVA, CM&AA, serves as Chief
Executive Officer of HEALTH CAPITAL CONSULTANTS (HCC), a nationally recognized
healthcare financial and economic consulting firm headquartered in St. Louis, MO, serving
clients in 49 states since 1993. Mr. Cimasi has over thirty years of experience in serving
clients, with a professional focus on the financial and economic aspects of healthcare service
sector entities including: valuation consulting and capital formation services; healthcare

\ industry transactions including joint ventures, mergers, acquisitions, and divestitures;
litigation support & expert testimony; and, certificate-of-need and other regulatory and policy planning
consulting.

Mr. Cimasi holds a Masters in Health Administration from the University of Maryland, as well as several
professional designations: Accredited Senior Appraiser (ASA — American Society of Appraisers); Fellow
Royal Institution of Chartered Surveyors (FRICS — Royal Institute of Chartered Surveyors); Master Certified
Business Appraiser (MCBA — Institute of Business Appraisers); Accredited Valuation Analyst (AVA —
National Association of Certified Valuators and Analysts); and, Certified Merger & Acquisition Advisor
(CM&AA — Alliance of Merger & Acquisition Advisors). He has served as an expert witness on cases in
numerous courts, and has provided testimony before federal and state legislative committees. He is a
nationally known speaker on healthcare industry topics, the author of several books, the latest of which
include: “Accountable Care Organizations: Value Metrics and Capital Formation™ [2013 - Taylor & Francis,
a division of CRC Press], “The Adviser’s Guide to Healthcare” — Vols. I, Il & 111 [2010 — AICPA], and “The
U.S. Healthcare Certificate of Need Sourcebook™ [2005 - Beard Books]. His most recent book, entitled
"Healthcare Valuation: The Financial Appraisal of Enterprises, Assets, and Services" was published by John
Wiley & Sonsin March 2014.

Mr. Cimasi is the author of numerous additional chapters in anthologies; books, and legal treatises; published
articles in peer reviewed and industry trade journals; research papers and case studies; and, is often quoted by
healthcare industry press. In 2006, Mr. Cimasi was honored with the prestigious “Shannon Pratt Award in
Business Valuation” conferred by the Institute of Business Appraisers. Mr. Cimasi serves on the Editorial

Board of the Business Appraisals Practice of the Institute of Business Appraisers, of which he is a member of
the College of Fellows. In 2011, he was named a Fellow of the Royal Institution of Chartered Surveyors
(RICS).

Todd A. Zigrang, MBA, MHA, ASA, FACHE, is the President of HEALTH CAPITAL
CONSULTANTS (HCC), where he focuses on the areas valuation and financial analysis for
hospitals and other healthcare enterprises. Mr. Zigrang has significant physician integration
and financial analysis experience, and has participated in the development of a physician-
owned multi-specialty MSO and networks involving a wide range of specialties; physician-
owned hospitals, as well as several limited liability companies for the purpose of acquiring
acute care and specialty hospitals, ASCs and other ancillary facilities; participated in the
evaluatlon and negotiation of managed care contracts, performed and assisted in the valuation of various
healthcare entities and related litigation support engagements; created pro-forma financials; written business
plans; conducted a range of industry research; completed due diligence practice analysis; overseen the
selection process for vendors, contractors, and architects; and, worked on the arrangement of financing.

Mr. Zigrang holds a Master of Science in Health Administration and a Masters in Business Administration
from the University of Missouri at Columbia. He is a Fellow of the American College of Healthcare
Executives, and serves as President of the St. Louis Chapter of the American Society of Appraisers (ASA).
He has co-authored “Research and Financial Benchmarking in the Healthcare Industry” (STP Financial
Management) and “Healthcare Industry Research and its Application in Financial Consulting” (Aspen
Publishers). He has additionally taught before the Institute of Business Appraisers and CPA Leadership
Institute, and has presented healthcare industry valuation related research papers before the Healthcare
Financial Management Association; the National CPA Health Care Adviser’s Association; Association for
Corporate Growth; Infocast Executive Education Series; the St. Louis Business Valuation Roundtable; and,
Physician Hospitals of America.

Matthew J. Wagner, MBA, is Senior Vice President of HEALTH CAPITAL CONSULTANTS
(HCC), where he focuses on the areas of valuation and financial analysis. Mr. Wagner has
provided valuation services regarding various healthcare related enterprises, assets and
services, including but not limited to, physician practices, diagnostic imaging service lines,
ambulatory surgery centers, physician-owned insurance plans, equity purchase options,
physician clinical compensation, and healthcare equipment leases.

John R. Chwarzinski, MSF, MAE, is a Vice President of HEALTH CAPITAL
CONSULTANTS (HCC). Mr. Chwarzinski holds a Master’s Degree in Economics from the
University of Missouri — St. Louis, as well as, a Master’s Degree in Finance from the John
M. Olin School of Business at Washington University in St. Louis. Mr. Chwarzinski’s areas
of expertise include advanced statistical analysis, econometric modeling, and economic and
financial analysis.

Jessica L. Bailey, Esq., is the Director of Research of HEALTH CAPITAL CONSULTANTS
(HCC), where she conducts project management and consulting services related to the
impact of both federal and state regulations on healthcare exempt organization transactions
and provides research services necessary to support certified opinions of value related to the
Fair Market Value and Commercial Reasonableness of transactions related to healthcare
enterprises, assets, and services. Ms. Bailey is a member of the Missouri and Illinois Bars
and holds a J.D. and Health Law Certificate from Saint Louis University School of Law,
where she served as Fall Managing Editor for the Journal of Health Law and Policy.
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