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2016 Supreme Court Healthcare Cases: Post-Scalia

Several healthcare commentators have noted that there
are a number of pressing matters before the Supreme
Court of the United States (SCOTUS) in 2016 that may
be impacted by the February 13, 2016 passing of
Associate Justice Antonin Scalia.' In the wake of
Justice Scalia’s death, SCOTUS has been reduced to an
eight-member court, which, as a bench with an even
number of judges, holds the potential for an equally
divided court. Amongst the entirety of SCOTUS’s
caseload for this term, decisions of the eight-member
Court may significantly affect the landscape of
healthcare issues affecting actors in the healthcare
industry, including the False Claims Act (FCA). This
Health Capital Topics article will briefly describe the
procedures and standards for SCOTUS associated with
an eight-member bench, as well as detail the potential
impact of split rulings on healthcare-related cases
SCOTUS will consider this term, including:

(1) Universal Health Servs., Inc. v. United
States ex rel. Escobar (Escobar) — a
challenge regarding the scope of FCA
liability; and,

(2) Alfred Gobeille v. Liberty Mutual
Insurance Company (Gobeille) - a
challenge regarding health data reporting
requirements for operators of self-funded
health insurance plans under the Employer
Retirement Income Security Act (ERISA).

Since the February 2016 death of Justice Scalia, all
SCOTUS matters, including healthcare-related cases,
have been heard and decided by an eight-member
Court.? In the event of SCOTUS provides a split
decision, a term to describe a decision in which the
judges on a bench divide their votes evenly on an issue
presented,® the Court “affirms by an equally divided
Court.™  However, for matters decided by a full
majority, the Court’s decision takes precedence. Split
decisions have been negatively viewed by past members
of SCOTUS. Former Chief Justice William Rehnquist
is often cited on this topic, stating:

“[T]he prospect of affirmance by an equally
divided Court, unsatisfactory enough in a
single case, presents even more serious
problems where companion cases reaching
opposite results are heard [...] [A]ffirmance of

each of such conflicting results by an equally
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divided Court would lay down ‘one rule in
Athens, and another rule in Rome’ with a
vengeance.”

In an effort to avoid this result, SCOTUS often orders
cases be reargued in situations where a split decision is
likely.® Thus, observers of SCOTUS are not projecting
a series of affirmations by an equally divided Court this
Term.”

Within this environment, SCOTUS is expected to
consider cases that may wide-ranging impacts on
healthcare providers. In particular, SCOTUS is expected
to consider the scope of the FCA in Escobar, which
may impact the overall application of the FCA to
healthcare providers. As discussed in a January 2016
Health Capital Topics article, entitled “SCOTUS to
Weigh in on Definition of ‘False’ Under FCA” Escobar
examines a circuit split regarding the definition of
“falsity” under the “False Claims Act” (FCA).® Nine of
the twelve federal courts of appeals share a view of
“legal falsity” that differs from “factual falsity” as
defined under the FCA:® (1) factually false claims
involve claims for federal reimbursement regarding
items or services never provided:™ and, (2) legally false
claims, also known as the implied certification theory,
which involves claims that fail to satisfy an underlying
legal requirement because of a violation of statute,
regulation, or contract.* Oral arguments are scheduled
for April 19, 2016, and a decision is expected before
July 2016.% In this case, a split decision would leave
the United States Courts of Appeals for the First,
Second, Third, Fourth, Sixth, Ninth, Tenth, Eleventh,
and D.C. circuits’ applications of the implied false
certification theory under the FCA in place; in the
Seventh Circuit, the theory would remain invalid.”
Numerous legal commentators have encouraged
providers with potential FCA exposure to follow the
developments in Escobar as it could have a significant
impact on FCA jurisprudence.™

In another potentially influential case impacting health
insurance, on March 1, 2016, SCOTUS issued its
decision in the Employer Retirement Income Security
Act (ERISA) case Alfred Gobeille v. Liberty Mutual
Insurance Company (Gobeille).”* In Gobeille, the Court
considered a Vermont law that required detailed
reporting of payments relating to healthcare claims to a
state healthcare database, including from self-funded
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plans subject to ERISA.' Liberty Mutual contested the
statute, arguing that “disclosure such confidential
information might violate its fiduciary duties,” ordered
its third-party claims administrator to defy the statute,
and filed suit to challenge the validity of the statute.*’
In a 6-2 decision, SCOTUS struck down the reporting
requirement, noting, “The state statute imposes duties
that are inconsistent with the central design of ERISA,
which is to provide a single uniform national scheme
[...] without interference from laws of the several States
.78 Legal commentators noted that the Gobeille
decision may have broad implications on the ability of
states to collect healthcare claims data from insurance
plans, which could impact the utilization of claims data
in the consideration of certain public health issues.*

The current potential for a split decision will remain
until a new justice is appointed and sworn into
SCOTUS. Providers should take note that the
uncertainty in political arena regarding this appointment
is likely to prolong the current voting environment on
SCOTUS into the near future, which could impact the
disposition of noteworthy issues for providers, such as
the scope of the FCA. Providers would be prudent to
carefully monitor these regulatory developments as part
of its overall efforts to maintain compliance with
applicable laws.
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Robert James Cimasi, MHA, ASA, FRICS, MCBA, CVA, CM&AA, serves as Chief Executive
Officer of HEALTH CAPITAL CONSULTANTS (HCC), a nationally recognized healthcare financial
and economic consulting firm headquartered in St. Louis, MO, serving clients in 49 states since
1993. Mr. Cimasi has over thirty years of experience in serving clients, with a professional focus on
the financial and economic aspects of healthcare service sector entities including: valuation
consulting and capital formation services; healthcare industry transactions including joint ventures,
mergers, acquisitions, and divestitures; litigation support & expert testimony; and, certificate-of-
need and other regulatory and policy planning consulting.

Mr. Cimasi holds a Master in Health Administration from the University of Maryland, as well as several professional
designations: Accredited Senior Appraiser (ASA — American Society of Appraisers); Fellow Royal Institution of
Chartered Surveyors (FRICS — Royal Institution of Chartered Surveyors); Master Certified Business Appraiser
(MCBA — Institute of Business Appraisers); Accredited Valuation Analyst (AVA — National Association of Certified
Valuators and Analysts); and, Certified Merger & Acquisition Advisor (CM&AA — Alliance of Merger & Acquisition
Advisors). He has served as an expert witness on cases in numerous courts, and has provided testimony before federal
and state legislative committees. He is a nationally known speaker on healthcare industry topics, and is the author of
several books, the latest of which include: “Adviser’s Guide to Healthcare — 2nd Edition” [2015 — AICPA];
“Healthcare Valuation: The Financial Appraisal of Enterprises, Assets, and Services” [2014 — John Wiley & Sons];
“Accountable Care Organizations: Value Metrics and Capital Formation” [2013 - Taylor & Francis, a division of
CRC Press]; and, “The U.S. Healthcare Certificate of Need Sourcebook™ [2005 - Beard Books].

Mr. Cimasi is the author of numerous additional chapters in anthologies; books, and legal treatises; published articles
in peer reviewed and industry trade journals; research papers and case studies; and, is often quoted by healthcare
industry press. In 2006, Mr. Cimasi was honored with the prestigious “Shannon Pratt Award in Business Valuation”
conferred by the Institute of Business Appraisers. Mr. Cimasi serves on the Editorial Board of the Business
Appraisals Practice of the Institute of Business Appraisers, of which he is a member of the College of Fellows. In
2011, he was named a Fellow of the Royal Institution of Chartered Surveyors (RICS).

Todd A. Zigrang, MBA, MHA, ASA, FACHE, is the President of HEALTH CAPITAL
CONSULTANTS (HCC), where he focuses on the areas of valuation and financial analysis for
hospitals, physician practices, and other healthcare enterprises. Mr. Zigrang has over 20 years of
experience providing valuation, financial, transaction and strategic advisory services nationwide in
over 1,000 transactions and joint ventures. Mr. Zigrang is also considered an expert in the field of
healthcare compensation for physicians, executives and other professionals.

y Mr. Zigrang is the co-author of the “Adviser’s Guide to Healthcare — 2nd Edition” [2015 —
AICPA] numerous chapters in legal treatises and anthologies, and peer-reviewed and industry articles such as: The
Accountant’s Business Manual (AICPA); Valuing Professional Practices and Licenses (Aspen Publishers); Valuation
Strategies; Business Appraisal Practice; and, NACVA QuickRead. In addition to his contributions as an author, Mr.
Zigrang has served as faculty before professional and trade associations such as the American Society of Appraisers
(ASA); the National Association of Certified Valuators and Analysts (NACVA); Physician Hospitals of America
(PHA); the Institute of Business Appraisers (IBA); the Healthcare Financial Management Association (HFMA); and,
the CPA Leadership Institute.

Mr. Zigrang holds a Master of Science in Health Administration (MHA) and a Master of Business Administration
(MBA) from the University of Missouri at Columbia. He is a Fellow of the American College of Healthcare
Executives (FACHE) and holds the Accredited Senior Appraiser (ASA) designation from the American Society of
Appraisers, where he has served as President of the St. Louis Chapter, and is current Chair of the ASA Healthcare
Special Interest Group (HSIG).

John R. Chwarzinski, MSF, MAE, is Senior Vice President of HEALTH CAPITAL CONSULTANTS
(HCC). Mr. Chwarzinski’s areas of expertise include advanced statistical analysis, econometric
modeling, as well as, economic and financial analysis. Mr. Chwarzinski is the co-author of peer-
reviewed and industry articles published in Business Valuation Review and NACVA QuickRead,
and he has spoken before the Virginia Medical Group Management Association (VMGMA) and
the Midwest Accountable Care Organization Expo.

Mr. Chwarzinski holds a Master’s Degree in Economics from the University of Missouri — St.
Louis, as well as, a Master’s Degree in Finance from the John M. Olin School of Business at Washington University
in St. Louis. He is a member of the St. Louis Chapter of the American Society of Appraisers, as well as a candidate for
the Accredited Senior Appraiser designation from the American Society of Appraisers.

Jessica L. Bailey-Wheaton, Esq., is Senior Counsel of HEALTH CAPITAL CONSULTANTS (HCC),
where she conducts project management and consulting services related to the impact of both
federal and state regulations on healthcare exempt organization transactions and provides research
services necessary to support certified opinions of value related to the Fair Market Value and
Commercial Reasonableness of transactions related to healthcare enterprises, assets, and services.
Ms. Bailey is a member of the Missouri and Illinois Bars and holds a J.D., with a concentration in
Health Law, from Saint Louis University School of Law, where she served as Fall Managing Editor
for the Journal of Health Law & Policy.

Kenneth J. Farris, Esq., is a Research Associate at HEALTH CAPITAL CONSULTANTS (HCC),
where he provides research services necessary to support certified opinions of value related to the
Fair Market Value and Commercial Reasonableness of transactions related to healthcare
enterprises, assets, and services, and tracks impact of federal and state regulations on healthcare
exempt organization transactions. Mr. Farris is a member of the Missouri Bar and holds a J.D.
from Saint Louis University School of Law, where he served as the 2014-2015 Footnotes
Managing Editor for the Journal of Health Law & Policy.
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