
 
 

Qui Tam Action Alleging Violation of Stark and Anti-kickback in Hospital-Physician 

Arrangement to go to Trial 
 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

On March 31, 2010, the U.S. District Court for the 

middle district of Pennsylvania decided to send a 

whistleblower suit regarding violation of physician 

referral and kickback laws in a hospital–physician 

practice relationship to trial.
1
  The original qui tam 

action, filed by Ted D. Kosenske, M.D. on November 

14, 2007, alleged that Carlisle Hospital (Carlisle) and its 

parent company, Health Management Associates, Inc. 

(HMA) violated Stark law (42 U.S.C. § 1395nn) and the 

Anti-kickback Act (42 U.S.C.S. § 1320a-7b)  in its 

arrangement with Blue Mountain Anesthesia Associates, 

P.C. (BMAA).
2
  

 

As of the federal district court’s recent decision, there 

was very little case precedent involving application of 

Stark law, some believe, due to the complexity of the 

Stark law, as well as the magnitude and onerous nature 

of enforcement penalties.   
 

In the current case, under a 1992 agreement between 

BMAA and Carlisle Hospital and Health Services 

(former operator of Carlisle and hereinafter referred to 

as “CHHS”), BMAA gained the exclusive right to 

provide anesthesiology and pain management services at 

Carlisle in return for office space, supplies, equipment 

and personnel.   In 1998, CHHS offered BMAA to 

continue providing exclusive pain management services 

at the pain management clinic of the newly constructed 

Carlisle Regional Surgery Center under the terms of the 

executed 1992 agreement.  Additionally, when HMA 

purchased several assets from CHHS, including the 

surgery center, BMAA was allowed to continue 

providing services under the terms of the 1992 contract.   
 

The relator, Dr. Kosenske, a anesthesiologist formerly 

employed by BMAA, who left the practice in 2005 and 

opened an independent competing pain management 

practice, alleged that the arrangement between BMAA 

and Carlisle constitutes a violation of Stark law, as the 

space, supplies, equipment, personnel, and other benefits 

provided to BMAA physicians were an inducement for 

patient referrals.  In addition, Kosenske claims that 

Carlisle submitted false claims to Medicare for pain 

management services supplied by BMAA.
3
 

 

Although the court’s original 2007 decision dismissed 

the suit, claiming that the agreement fell under the 

personal services exception of the Stark law and 

therefore was not legally impermissible under Stark law 

or the Anti-kickback statute, the U.S. Court of Appeals 

for the Third Circuit remanded the case back to the trial 

court after reversing the District Court’s 2007 decision, 

stating “arguable” evidence regarding referrals and 

Carlisle and HMA compliance with Stark law.
4
  In the 

ensuing trial, Carlisle and HMA will bear the burden of 

demonstrating that their actions regarding the 

arrangement with BMAA were covered by the Stark 

law’s personal services exception. 
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Robert James Cimasi, MHA ASA, CBA, AVA, CM&AA, President. Mr. Cimasi 
is a nationally recognized healthcare industry expert, with over 25 years 

experience in serving clients, in 49 states, with a professional focus on the 

financial and economic aspects of healthcare industry including: valuation 
consulting; litigation support & expert testimony; business intermediary and 

capital formation services; certificate-of-need and other regulatory and policy 

planning; and, healthcare industry transactions, joint ventures, mergers and 
divestitures. 

 

Mr. Cimasi holds a Masters in Health Administration from the University of Maryland, and several 

professional certifications. He has been certified and has served as an expert witness on cases in 

numerous states, and has provided testimony before federal and state legislative committees. 

Mr. Cimasi is a nationally known speaker on healthcare industry topics, is the author of several 

nationally published books, chapters, published articles, research papers and case studies, and is 

often quoted by healthcare industry press. Mr. Cimasi's latest book, “The U.S. Healthcare Certificate 
of Need Sourcebook”, was published in 2005 by Beard Books. In 2006, Mr. Cimasi was honored 

with the prestigious “Shannon Pratt Award in Business Valuation” conferred by the Institute of 

Business Appraisers and was elevated to the Institute's College of Fellows in 2007. 
 

Todd A. Zigrang, MHA, MBA, FACHE, Senior Vice-President. Mr. Zigrang has 

over twelve years experience in providing valuation, financial analysis, and 

provider integration services to HCC's clients nationwide. He has developed and 

implemented hospital and physician driven MSOs and networks involving a wide 

range of specialties; developed a physician-owned ambulatory surgery center; 

participated in the evaluation and negotiation of managed care contracts, 
performed valuations of a wide array of healthcare entities; participated in 

numerous litigation support engagements; created pro-forma financials; written 

business plans and feasibility analyses; conducted comprehensive industry research; completed due 
diligence analysis; overseen the selection process for vendors, contractors, and architects; and, 

developed project financing. 

 

Mr. Zigrang holds a Masters in Business Administration and a Master of Science in Health 

Administration from the University of Missouri at Columbia. He holds the Certified Healthcare 
Executive (CHE) designation from, and is a Diplomat of, the American College of Healthcare 

Executives and a member of the Healthcare Financial Management Association. 
 

Anne P. Sharamitaro, Esq., Vice President. Ms. Sharamitaro focuses on the areas 
of Certificate of Need (CON); regulatory compliance, managed care, and antitrust 

consulting. Ms. Sharamitaro was admitted to the Missouri   after graduating with 
J.D. and Health Law Certificate from St. Louis University School of Law. At St. 

Louis University, served as an editor and staff member of the Journal of Health 

Law, published by the American Health Lawyers Association. She has presented 
healthcare industry related research papers before Physician Hospitals of America 

(f/k/a American Surgical Hospital Association) and the National   

                         Association of Certified Valuation Analysts. 
 

Rachel L. Seiler, MPH, is a Senior Research Associate at Health Capital 

Consultants (HCC). Ms. Seiler holds a Masters in Public Health at Saint Louis 

University.  At HCC, Ms. Seiler serves as a Sr. Project Manager for consulting 
services providing research for financial and economic analyses related to 

provider, physician, and executive compensation; valuation of healthcare 

enterprises, assets and services; healthcare industry trends and medical specialty 
trends; market demographics and competition; and, various regulatory, 

reimbursement and technology topics related to health policy and economic trends 

regarding a wide and diverse array of healthcare industry topics. Ms. Seiler was co-author of the 
study entitled “Market Impact of Specialty Hospitals: A Study of the Profitability of General Short-

Term Acute Care Hospitals”, published in the Winter 2008 edition of the Journal of Health Care 

Finance, and defended it at a poster presentation at Academy Health in Chicago.  
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HEALTH CAPITAL CONSULTANTS 

(HCC) is an established, nationally 

recognized healthcare financial 

and economic consulting firm 

headquartered in St. Louis, 

Missouri, with regional personnel 

nationwide. Founded in 1993, 

HCC has served clients in over 45 

states, in providing services 

including: valuation in all 

healthcare sectors; financial 

analysis, including the 

development of forecasts, budgets 

and income distribution plans; 

healthcare provider related 

intermediary services, including 

integration, affiliation, acquisition 

and divestiture; Certificate of 

Need (CON) and regulatory 

consulting; litigation support and 

expert witness services; and, 

industry research services for 

healthcare providers and their 

advisors.  HCC’s accredited 

professionals are supported by an 

experienced research and library 

support staff to maintain a 

thorough and extensive knowledge 

of the healthcare reimbursement, 

regulatory, technological and 

competitive environment. 
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