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Opposition to the “Two-Midnight” Rule Heating Up

Medicare’s Inpatient Prospective Payment System
(IPPS) fiscal year (FY) 2014 final rule, which was
issued on August 2, 2013," included a controversial new
regulation that will potentially significantly affect
healthcare providers and hospitals that are reimbursed
through Medicare. The Centers for Medicare and
Medicaid Services (CMS) typically reimburses acute-
care hospitals for inpatient stays under the IPPS,
determining the reimbursement rate based on the
patient’s diagnosis and seriousness of the patient’s
illness, and the hospital receives one payment for the
entire admission, based on the diagnostic-related group
(DRG) assigned to the patient’s case upon discharge.’
The new regulation, named the “two-midnight” rule, has
drawn criticism from lawmakers, healthcare industry
groups, and healthcare providers. The most recent
criticism was memorialized in a U.S. House of
Representatives bill, entitled “Two Midnight Rule Delay
Act of 2013.77

The new two-midnight rule, which affects roughly
3,400 acute care hospitals and 440 long-term care
hospitals, “modifies and clarifies CMS’s longstanding
policy” on how inpatient claims should be submitted,
and how they will be reviewed by the government.*
Under the requirement, inpatient services and
procedures will generally be reimbursed under Medicare
Part A when the provider:

(1) Expects the patient’s hospital admission to
span two days or more; and,
(2) Admits the patient under that assumption.®

As explained more fully in a October 2013 Health
Capital Topics article,® providers will be reimbursed by
Medicare Part B for short hospital stays of less than two
nights, and the patient will be admitted under an
“observation”  status, which charges Medicare
beneficiaries a 20% per-service co-payment; this
payment does not include post-acute care.” In contrast,
if a patient is in the hospital for a period of two
midnights or more, the provider will be reimbursed at a
higher rate, under Medicare Part A.

Compliance with the two-midnight rule will be enforced
by Medicare administrative contractors (MAC) and
recovery audit contractors (RAC), who will review 10
to 25 inpatient claims per hospital that are less than two
nights in duration between October 1, 2013 and March
31, 2014;® auditors will not review claims for critical
access hospitals.® These audits will examine whether the
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hospital admission was reasonable and necessary by
reviewing the information available to the physician at
the time the physician admitted the patient.” If RACs or
MACs find that the inpatient admission was not
reasonable and necessary, those Medicare Part A claims
will be denied, and the hospital may instead bill for it
under Medicare Part B. CMS will conduct an
educational outreach later in 2014 after receiving and
analyzing the results of the RAC and MAC preliminary
assessments, during which it will discuss with hospitals
and providers why certain claims were denied and raise
any compliance issues the contractors observed.*

Although the two-midnight rule is designed to shorten
the number of long observation stays, and eventually
increase hospital revenue, opponents have strongly
criticized the rule’s effects on both providers and
patients. Multiple healthcare industry groups, including
the American Hospital Association (AHA) and the
American Medical Association (AMA), have expressed
disagreement with the rule. The AHA and AMA jointly
sent a letter to CMS Administrator Marilyn Tavenner in
November 2013 requesting the agency delay
enforcement of the two-midnight rule until October 1,
20142  Lawmakers have similarly  expressed
dissatisfaction with the effects of the rule on Medicare
beneficiaries in the form of a letter to Marilyn Tavenner
in September of 2013, imploring her to delay the
implementation of the two-midnight rule for two
months, arguing that the rule will increase out-of-pocket
expenses for Medicare patients; 100 Congressmen and
women signed the document.** Most recently, the U.S.
House of Representatives Committee on Ways and
Means introduced and referred to committee a bill to
“delay the enforcement of the Medicare two-midnight
rule for short inpatient hospital stays until the
implementation of a new Medicare payment
methodology for short inpatient hospital stays, and for
other purposes.” The bill seeks a delay of all
requirements of the two-midnight rule until October 1,
2014."°

CMS previously heeded opponents’ concerns in
September 2013 and delayed enforcement of the two-
midnight rule until January 1, 2014.” From October 1,
2013 to December 31, 2013, the two-midnight rule
implementation period, CMS directed MACs and RACs
to not review hospital admission claims longer than two
nights, although providers and hospitals were still
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expected to comply with the rule.™® It remains to be seen
whether this latest effort by Congress to delay the new
regulation will convince CMS to further postpone
implementation of the two-midnight rule.
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HEALTH CAPITAL
CONSULTANTS (HCC) is an
established, nationally recognized
healthcare financial and economic
consulting firm headquartered in
St. Louis, Missouri, with regional
personnel nationwide. Founded in
1993, HCC has served clients in
over 45 states, in providing
services including: valuation in all
healthcare sectors; financial
analysis, including the
development of forecasts, budgets
and income distribution plans;
healthcare provider related
intermediary services, including
integration, affiliation, acquisition
and divestiture; Certificate of
Need (CON) and regulatory
consulting; litigation support and
expert witness services; and,
industry research services for
healthcare providers and their
advisors. HCC’s accredited
professionals are supported by an
experienced research and library
support staff to maintain a
thorough and extensive knowledge
of the healthcare reimbursement,
regulatory, technological and
competitive environment.
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Robert James Cimasi, MHA, ASA, FRICS, MCBA, AVA, CM&AA, serves
as Chief Executive Officer of HEALTH CAPITAL CONSULTANTS (HCC), a
nationally recognized healthcare financial and economic consulting firm
headquartered in St. Louis, MO, serving clients in 49 states since 1993.
Mr. Cimasi has over thirty years of experience in serving clients, with a
professional focus on the financial and economic aspects of healthcare service
sector entities including: valuation consulting and capital formation services;
healthcare industry transactions including joint ventures, mergers, acquisitions,
and divestitures; litigation support & expert testimony; and, certificate-of-need
and other regulatory and policy planning consulting.

Mr. Cimasi holds a Masters in Health Administration from the University of Maryland, as well as
several professional designations: Accredited Senior Appraiser (ASA — American Society of
Appraisers); Fellow Royal Intuition of Chartered Surveyors (FRICS — Royal Institute of Chartered
Surveyors); Master Certified Business Appraiser (MCBA - Institute of Business Appraisers);
Accredited Valuation Analyst (AVA — National Association of Certified Valuators and Analysts); and,
Certified Merger & Acquisition Advisor (CM&AA — Alliance of Merger & Acquisition Advisors). He
has served as an expert witness on cases in numerous courts, and has provided testimony before federal
and state legislative committees. He is a nationally known speaker on healthcare industry topics, the
author of several books, the latest of which include: “Accountable Care Organizations: Value Metrics
and Capital Formation” [2013 - Taylor & Francis, a division of CRC Press], “The Adviser’s Guide to
Healthcare” — Vols. I, Il & Ill [2010 — AICPA], and “The U.S. Healthcare Certificate of Need
Sourcebook” [2005 - Beard Books]. His most recent book, entitled "Healthcare Valuation: The
Financial Appraisal of Enterprises, Assets, and Services" will be published by John Wiley & Sons in
the Fall of 2013.

Mr. Cimasi is the author of numerous additional chapters in anthologies; books, and legal treatises;
published articles in peer reviewed and industry trade journals; research papers and case studies; and, is
often quoted by healthcare industry press. In 2006, Mr. Cimasi was honored with the prestigious
“Shannon Pratt Award in Business Valuation” conferred by the Institute of Business Appraisers.
Mr. Cimasi serves on the Editorial Board of the Business Appraisals Practice of the Institute of
Business Appraisers, of which he is a member of the College of Fellows. In 2011, he was named a
Fellow of the Royal Institution of Chartered Surveyors (RICS).

Todd A. Zigrang, MBA, MHA, ASA, FACHE, is the President of HEALTH
CAPITAL CONSULTANTS (HCC), where he focuses on the areas valuation and
financial analysis for hospitals and other healthcare enterprises. Mr. Zigrang
has significant physician integration and financial analysis experience, and has
participated in the development of a physician-owned multi-specialty MSO and
networks involving a wide range of specialties; physician-owned hospitals, as
well as several limited liability companies for the purpose of acquiring acute
care and specialty hospitals, ASCs and other ancillary facilities; participated in
the evaluation and negotiation of managed care contracts, performed and
\ assisted in the valuation of various healthcare entities and related litigation
support engagements; created pro-forma financials; written business plans; conducted a range of
industry research; completed due diligence practice analysis; overseen the selection process for
vendors, contractors, and architects; and, worked on the arrangement of financing.

Mr. Zigrang holds a Master of Science in Health Administration and a Masters in Business
Administration from the University of Missouri at Columbia. He is a Fellow of the American College
of Healthcare Executives, and serves as President of the St. Louis Chapter of the American Society of
Appraisers (ASA). He has co-authored “Research and Financial Benchmarking in the Healthcare
Industry” (STP Financial Management) and “Healthcare Industry Research and its Application in
Financial Consulting” (Aspen Publishers). He has additionally taught before the Institute of Business
Appraisers and CPA Leadership Institute, and has presented healthcare industry valuation related
research papers before the Healthcare Financial Management Association; the National CPA Health
Care Adviser’s Association; Association for Corporate Growth; Infocast Executive Education Series;
the St. Louis Business Valuation Roundtable; and, Physician Hospitals of America.

Anne P. Sharamitaro, Esq., is the Executive Vice President & General
Counsel of HEALTH CAPITAL CONSULTANTS (HCC), where she focuses on
the areas of Certificate of Need (CON); regulatory compliance, managed care,
and antitrust consulting. Ms. Sharamitaro is a member of the Missouri Bar and
holds a J.D. and Health Law Certificate from Saint Louis University School of
Law, where she served as an editor for the Journal of Health Law, published by
the American Health Lawyers Association. Ms. Sharamitaro has presented
healthcare industry related research papers before Physician Hospitals of
America and the National Association of Certified Valuation Analysts and co-
authored chapters in “Healthcare Organizations: Financial Management
Strategies,” published in 2008.
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